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IN THE 


United States Court of Appeals 

fob the District of Columbia. 

April Term, 1942. 


No. 8246. 


THE HECHT COMPANY, a Corporation, AppelUmt, 


v. 

GUY WHITEFORD. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT. 

This is an appeal by The Hecht Company, a corporation, 
defendant below, from a judgment for the plaintiff entered 
by the District Court of the United States for the District 
of Columbia, on the verdict of a jury in an action to recover 
a real estate broker’s commission (Appellant’s App. 177- 
178). 

The District Court had jurisdiction under Sec. 11-306, D. 
C. Code 1940 (Act of March 3, 1901, 31 Stat. 1200, c. 854, 
§64). 
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This Court has jurisdiction to review the judgment under 
Sec. 17-101, D. C. Code 1940 (Act of March 3,1901, 31 Stat. 
1225, c. 854, § 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The Complaint (Appellant’s App. 1-4). 

STATEMENT OF THE CASE. 

The Hecht Company, defendant below, appeals from a 
judgment of the District Court of the United States for the 
District of Columbia in favor of the appellee, Guy White- 
ford, plaintiff below, a real estate broker, (Appellant’s App. 
9) for $5,447.04, with interest (Appellant’s App. 180-181), in 
an action to recover commission for services alleged to have 
been rendered by him in obtaining the United States of 
America as a tenant of a certain warehouse owned by the 
appellee (Appellant’s App. 1-3). 

The Questions for Decision. 

The questions for decision are the following: 

1. Whether there was sufficient evidence to warrant a 
submission to the jury of the issue of whether the plaintiff 
was the procuring cause of the lease, so as to entitle him to 
a commission. 

2. Whether it is consistent with public policy to allow a 
broker a commission contingent upon his obtaining the 
entering into of a lease to the Government of the United 
States. 

3. Whether the statute of limitations is pleadable to an 
amended declaration which changes the plaintiff’s claim 
from reliance on an express, to reliance on an implied 
contract. 

4. Whether it is error for the trial court to refuse to read 
instructions to the jury which have been granted by the 
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court and which have been read to the jury by counsel in 
the course of his closing argument. 

5. Whether the District Court erred in excluding certain 
proffered testimony. 

The Facts. 

The unsuccessful activities of Whiteford. 

On and prior to February 10, 1936, The Hecht Company, 
the operator of a department store (Appellant’s App 11), 
was and had been the owner of a warehouse in the District 
of Columbia known as 613-621 G Street, Northwest. This 
building, formerly a garage, had been purchased by The 
Hecht Company in 1931 and had been converted into a 
warehouse (Appellant’s App. 10). 

On January 30,1936, The Hecht Company had purchased 
a lot on New York Avenue for the purpose of erecting a new 
warehouse thereon. In consequence it desired to find a 
purchaser for the G Street warehouse. It also desired to 
sell another lot at 23 N Street which it owned (Appellant’s 
App. 12, 89, 92). 

George M. Quirk was the store manager and assistant 
secretary of The Hecht Company (Appellant’s App. 88) 
and he acted on its behalf in its dealings with Whiteford 
(Appellant’s App. 10). On February 10, 1936, in a letter 
to Whiteford, Quirk said that he would appreciate White- 
ford’s trying to dispose of the N Street lot, and also re¬ 
quested him to “prepare plans for the disposing of the G 
Street warehouse,” which, he stated, The Hecht Company 
would vacate around October 1, [1936] (Appellant’s App. 
10 ). 

Between February 15 and February 17, Whiteford, in 
response to that letter, went to Quirk’s office in The Hecht 
Company’s department store. While he was there, Quirk 
told him that The Hecht Company would have no use for 
the G Street warehouse upon the completion of the new 
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warehouse on the New York Avenue lot, and that it pre¬ 
ferred to sell the G Street warehouse. Whiteford testified 
that he called Quirk’s attention to the fact that the building 
was a very large one and that the market for property of 
that sort was “thin”; that he told Quirk that his “best bet” 
was to lease the building, and that he thought the building 
should be leased to the United States Government; and that 
Quirk said that he did not like the Government as a tenant 
because the Government made short-term leases and that 
leases for longer periods were contingent upon the appro¬ 
priation of money to pay the rent (Appellant’s App. 12-13). 
However, according to Quirk’s testimony, the question of 
renting the warehouse vras not discussed at this conference 
at all, but only a sale thereof, and leasing was not discussed 
until July, 1936 (Appellant’s App. 92). 

Whiteford told Quirk that he would interest himself in 
the property. Quirk told Whiteford to quote $450,000 as 
the sale price of the property. According to Whiteford’s 
testimony, Whiteford then asked him, “How about the 
rental?” and Quirk replied that The Hecht Company would 
want a rental of $50,000 (Appellant’s App. 13-14). 

Whiteford testified that immediately upon the conclusion 
of the conference of February, 1936, he went to the office of 
Clay J. Guthridge, Chief of the Division of Space Control, 
a division of the National Park Service, which, in turn, was 
a part of the Department of the Interior (Appellant’s App. 
14-15,125). This Division had control of the assignment of 
space for the use of the Federal Government, under the 
provisions of 40 U. S. C., Sec. 289, {infra, p. 13). It was 
the practice of the owners of real estate or real estate agents 
who had property to list, to communicate that fact to Guth¬ 
ridge or someone on his staff. If Guthridge or a member 
of his staff considered the matter worthy of pursuing fur¬ 
ther at that time, he would ask for the submission of a 
proposal; if it was a building for which the Government had 
no immediate need, or if it did not appear that negotiations 
could be concluded, he would ask that the building be listed 
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with the Division and it was put on file and a record was 
made of that building having been listed with the Division 
(Appellant’s App. 126, 85). 

Whiteford told Guthridge on the occasion of this visit to 
him that the warehouse would be vacated around October 1, 
[1936] (Appellant’s App. 14-15). Guthridge did not want 
the plans of the building because of its unavailability for six 
or seven months (Appellant’s App. 51, 53-54). Whiteford 
did not give Guthridge any details in regard to the building. 
He had not himself been in the building since 1921 (Appel¬ 
lant’s App. 68-69). He did not know the area or the amount 
of rentable space that it contained, nor did he know the as¬ 
sessed value of the property (Appellant’s App. 48-50, 54). 
The assessed value was a material factor in the fixing of 
rentals, as hereinafter more fully appears {infra, pp. 6-7). 
The question of the amount of rental was not discussed at all 
at the conference between Whiteford and Guthridge, and the 
record does not indicate that Whiteford did more than men¬ 
tion the building and advise Guthridge that it would not be 
available before October 1. 

Whiteford had no records in his file which supported his 
statement that he had had this conference with Guthridge 
(Appellant’s App. 62). Guthridge testified that Whiteford 
had been in to talk to him about the property, but he was 
unable to say when that was (Appellant’s App. 131). No 
record of any listing of the property by WTiiteford was ever 
made in the Division of Space Control (Appellant’s App. 
128,151). 

WTiiteford had no further dealings with any representa¬ 
tive of the United States in respect of this property until 
about the middle of April, 1936, at which time, by appoint¬ 
ment, he met Ralph E. McAllister, an employee of the Divi¬ 
sion of Space Control, at Eighteenth and G Streets (Appel¬ 
lant’s App. 17, 71). McAllister was assistant to Guthridge 
and it was his duty to find out about individual buildings 
(Appellant’s App. 75-76). On the occasion referred to, 
WTiiteford showed McAllister a building near Eighteenth and 
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H Streets and then a building at Seventh Street and New 
York Avenue. McAllister did not think either of these build¬ 
ings met the Government’s requirements (Appellant’s App. 
17-18, 71). They then went to the Hecht warehouse. They 
1 entered the first floor, but they saw only part of that floor, 
and none of the upper floors (Appellant’s App. 18, 71). As 
the building was not to be available until October 1, their ex¬ 
amination was “just casual,” and they left that building and 
went to another building up on Fourteenth Street (Appel¬ 
lant’s App. 71-72). McAllister was unable to state whether 
he ever made an oral report to anyone in the Division of 
1 Space Control as to his visit to the warehouse (Appellant’s 
App. 76). He was sure that he had never made any official 
report thereof in writing (Appellant’s App. 77-78). It was 
no part of McAllister’s duties to conduct negotiations in re- 
1 gard to leases (Appellant’s App. 75-76). 

A few days prior to August 28,1936, Whiteford erected a 
sign on the building and about September 1, one Carl 
Rosinski, a real estate broker specializing in the leasing 
of business property (Appellant’s App. 79), telephoned 
Whiteford, said he had seen his sign, inquired as to the 
rental being asked for the property and asked Whiteford 
whether he would cooperate with him if the latter could 
secure a tenant (Appellant’s App. 20). Pursuant to per¬ 
mission obtained by Whiteford from Quirk, Whiteford called 
Rosinski in to assist him (Appellant’s App. 20). 

On or about September 21, 1936, in the course of a con¬ 
ference between Whiteford and Quirk at the latter’s office, 
Whiteford told Quirk that he had been informed by Rosinski 
that the Social Security Board had indicated that it would 
! pay 38,000 plus dollars for the property as annual rental, 
that being as much as the Government would be allowed to 
pay for the property “under the law” (Appellant’s App. 
22). The law referred to was 40 U. S. C., Sec. 40(a) (infra, 
p. 13) which prohibited the payment of rentals by the 
Federal Government of more than 15 percentum of the fair 
1 market value of the premises, or more than 25 percentum 
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of the amount of rent for the first year of the rental term, 
for alterations, improvements and repairs of the rented 
premises. Rentals in the District of Columbia were subject 
to a ruling of the Comptroller General that the value fixed 
by the Assessor of the District of Columbia for taxation 
must be held to be the fair market value within the meaning 
of this statute (16 Comp. Gen. 967). The assessed value of 
the property was $256,346 (Appellant’s App. 52). 

Quirk told Whiteford that he wanted $50,000 a year 
rental and that that was final (Appellant’s App. 22-23). 

Thereafter, under date September 24 (Appellant’s App. 
21) Rosinski addressed a letter to Whiteford in which he 
stated that he had discussed the proposed leasing of the 
building at great length, with the following results: that 
the United States could not pay more than approximately 
$38,000 per year; that the Government could spend an 
amount not exceeding 25 per cent of the yearly rental, or 
$9,500, on alterations, and that in addition the Government 
could pay a further rental of 15 per cent of the cost of all 
alterations made by the owner of the property (Appellant’s 
App. 23-24). 

Rosinski further stated in this letter that in order to make 
the building suitable for the needs of the Government it 
would be necessary for certain alterations and improve¬ 
ments detailed in the letter, to be made thereto (Appellant’s 
App. 23-24). These alterations and improvements would 
have cost approximately $137,300 (Appellant’s App. 124- 
125). 

Whiteford took the letter to Quirk’s office and discussed 
it with him. Quirk stated that they would not accept a rental 
of $38,000 plus (Appellant’s App. 24-25). 

A few days thereafter, at the suggestion of Rosinski, who 
desired to submit the matter to Quirk from his, Rosinski’s 
“angle”, WRiteford and Rosinski called on Quirk and en¬ 
deavored to pursuade Quirk to make a lease to the Govern¬ 
ment on the terms suggested. Quirk, however, insisted that 
he would not lease the property for less than $50,000, and 
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the conference ended on that note (Appellant’s App. 25-26, 
80-81). Furthermore, the requirements of the Social Security 
Board would not have been met by the warehouse, because 
the area thereof was insufficient (Appellant’s App. 82), and 
because the Social Security Board required possession by 
October 1 and it was apparent at the time of the conference, 
which took place in September, that possession could not 
be given by that date (Appellant’s App. 95-96). 

On November 18, 1936, Rosinski wrote to Quirk that he 
had had a call that day from the Social Security Office in 
regard to the warehouse and that, while the bureau had taken 
space in Baltimore, there was the possibility that they could 
also use the warehouse, and Rosinski inquired whether Quirk 
was willing to deal as previously suggested (Appellant’s 
App. 26-27). Under date November 28, Quirk wrote to 
Rosinski that The Hecht Company would not be interested 
in leasing the warehouse in accordance with Rosinski’s pre¬ 
vious suggestion (Appellant’s App. 27). 

Nothing further was done by Whiteford or Rosinski so 
far as the United States as a tenant was concerned. 

The lease of the warehouse to the United States for use of 
Government Printing Office. 

Whiteford did not have an exclusive agency in respect of 
this property (Appellant’s App. 91, 97). 

In April or May of 1936, Henry K. Jawish, another broker 
(Appellant’s App. 52), had brought the warehouse to the 
attention of Melvin C. Russell, who was the chief of the 
District of Columbia space control section of the Division 
of Space Control (Appellant’s App. 149-150), and later, 
on July 16,1936, Jawish made a written listing of the prop¬ 
erty in the office of the Division of Space Control (Appel¬ 
lant’s App. 150, 52-53,128-129). The Jawish listing was the 
earliest listing with any Government agency. In the fall of 
1936, Russell, together with Jawish, inspected the property 
and the former made a report thereof to Guthridge (Appel¬ 
lant’s App. 151-152). 
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The property had also been listed with the Division of 
Space Control by another real estate broker, Prank J. Mul- 
kern, on October 6, 1936 (Appellant’s App. 129-131). 

Bedford S. Robertson, another real estate broker, had 
also submitted it to J. Reed Carpenter, Chief of the Space 
and Rental Section of the Social Security Board, in August 
or September of 1936, and it had been inspected on behalf of 
that Board by reason of such submission (Appellant’s App. 
122,136-137); and Robertson had gone through the building 
with Reed F. Martin, Chief Clerk of the General Account¬ 
ing Office, with a view to the United States Government 
becoming a tenant thereof for the use of that Office (Appel¬ 
lant’s App. 159). Robertson had also submitted the building 
to the Treasury Department, Soil Conservation and the 
Government Printing Office (Appellant’s App. 122). 

The new warehouse of The Hecht Company was completed 
on February 1, 1937 (Appellant’s App. 96). The Hecht 
Company had been endeavoring to sell the building or to 
lease it to a private tenant (Appellant’s App. 15, 16, 29, 
106-107), but neither a purchaser nor a tenant had been 
found (Appellant’s App. 97-98). At about that time, and 
shortly before February 3, 1937, Quirk discussed orally 
with Guthridge a possible renting of the warehouse to the 
United States (Appellant’s App. 131). This was followed 
by a letter from Quirk to Guthridge on February 3, 1937, 
in which he advised Guthridge that The Hecht Company 
would be ready to vacate the warehouse on February 20, 
and he requested Guthridge to communicate with him if any 
of the Federal Departments were interested (Appellant’s 
App. 27-28). 

Quirk knew the procedure in regard to leases to the United 
States, because The Hecht Company had previously leased 
another property to it (Appellant’s App. 106, 164-165). 

At about that time the Government Printing Office was in 
need of space for storage, and Alfred E. Hanson, Mechani¬ 
cal Superintendent of that office went to the Division of 
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Space Control, and there told Guthridge and the latter’s 
assistant, Russell, of his requirements. 

Russell mentioned to Guthridge the fact that perhaps the 
Hecht warehouse would meet the requirements of the Gov¬ 
ernment Printing Office (Appellant’s App. 152), and a day 
or two thereafter Guthridge suggested the building to Han¬ 
son and told him to get in touch with Quirk in regard thereto 
(Appellant’s App. 153, 155). Hanson did get in touch with 
Quirk (Appellant’s App. 156) and after negotiations which 
lasted two or three months (Appellant’s App. 158) a lease 
was made to the United States for the use of the Govern¬ 
ment Printing Office (Appellant’s App. 131). The lease was 
dated June 1,1937 and was at a rental of $38,449.92 (Appel¬ 
lant’s App. 5, 39). The term was for the period begun June 
1,1937 and ended June 30,1938, with renewal options on the 
part of the United States for further periods not extending 
beyond June 30,1941. The Hecht Company agreed to make 
certain alterations and improvements, for which the United 
States agreed to reimburse The Hecht Company in an 
amount not exceeding $8,500 (Appellant’s App. 35). These 
improvements and alterations were made by The Hecht 
Company at a cost of $10,431.87 (Appellant’s App. 100,124). 
This cost was about $127,000 less than what would have been 
the cost of the improvements and alterations which the 
Social Security Board desired (Appellant’s App. 124-125). 

It is admitted that the United States remained in posses¬ 
sion of the warehouse and paid rent therefor at the stipulated 
rental for the period from June, 1937 through March, 1940 
(Appellant’s App. 3), the action having been filed April 
12, 1940 (Appellant’s App. 1). 

No submission of this warehouse by either White- 
ford or Rosinski was in any manner the cause of Han¬ 
son’s attention being directed to the warehouse, or of the 
negotiations and lease which ensued. Russell knew of the 
warehouse because he had inspected it with Jawish {ante, 
p. 8) and not by reason of anything that Whiteford or 
Rosinski had ever done (Appellant’s App. 151) and Guth- 
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ridge’s getting in contact with Quirk was due to the fact 
that Jawish had listed the property in July, 1936, and not 
by reason of anything done by Whiteford or Rosinski (Ap¬ 
pellant’s App. 128). 

The Proceedings in the District Court. 

At the conclusion of the evidence the defendant moved 
the Court to direct a verdict in its favor, upon the following 
grounds (Appellant’s App. 167): 

1. That the payment of compensation contingent upon the 
negotiation of a contract with the Federal Government is 
contrary to public policy. 

2. That there was no evidence upon which the jury could 
find that either Whiteford or Rosinski, or both of them, 
were the procuring cause of the contract which was finally 
made. 

The motion was denied (Appellant’s App. 167). 

The plaintiff, in his complaint, had alleged that the de¬ 
fendant had agreed to pay him for his services as a broker 
“the customary commission, adopted by the Washington 
Real Estate Board, being five per cent (5% of the rental 
for the original term of the lease and five per cent (5%) of 
the rental for any renewal period of said lease, said com¬ 
mission to be paid coincident [sic] with the payment of the 
monthly rentals.” (Appellant’s App. 2). There was no evi¬ 
dence of any express agreement as to commission, but, on 
the contrary, the plaintiff testified that there had been no 
express agreement in regard thereto. During the trial, on 
January 19, 1942, the plaintiff, by leave of court and over 
the objection of the defendant, amended his complaint so 
as to base his claim upon an implied promise (Appellant’s 
App. 43-44, 8). The defendant thereupon answered the com¬ 
plaint as amended (Appellant’s App. 8-9), and set up the 
same defenses as those set up in its answer to the original 
complaint (Appellant’s App. 4-7); in addition, it pleaded 


/ 
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the statute of limitations to so much of the claim as had 
accrued more than three years prior to the amendment of 
the complaint. Evidence was then received as to the reason¬ 
able value of the services alleged to have been rendered by 
the plaintiff (Appellant’s App. 44-45, 86-87). 

At the conclusion of the evidence, the defendant requested 
the Court to instruct the jury that if they should find for 
the plaintiff, they were not permitted to make any allow¬ 
ance for such part of the claim as had accrued more than 
three years prior to the filing of the amendment to the 
complaint. This request (No. 6) was denied (Appellant’s 
App. 176) over the objection of the defendant (Appellant’s 
App. 175). 

During the trial, the defendant offered evidence tending 
to prove that Quirk, in his negotiations with the represen¬ 
tatives of the Government Printing Office in February, 
1937, asked a rental of $50,000. The Court, over the objection 
of the defendant, excluded the testimony (Appellant’s App. 
157-158). 

The defendant requested the Court to give the jury cer¬ 
tain instructions, numbered 1, 2, 3, 5, 8,10,11,13 and 14 (R. 
176-180). These requests were granted but the Court refused 
to read them to the jury in connection with or as a part of 
his charge, because counsel for the defendant had read them 
to the jury in the course of his closing argument (Appel¬ 
lant’s App. 171). The defendant objected to this refusal, 
upon the ground that it was entitled to have them read by 
the Court notwithstanding that they had been read by 
counsel (Appellant’s App. 175). 

The case was submitted to the jury, which returned a ver¬ 
dict for the plaintiff for $5,447.04, plus interest, that sum 
being 5 per cent of the rents collected by the defendant to 
the date of the filing of the original complaint. Judgment 
was forthwith entered on the verdict (Appellant’s App. 
180-181). 

The defendant thereafter filed a motion under F. R. C. P. 
50(b), for judgment notwithstanding the verdict, upon the 
same grounds as those upon which its motion for a directed 
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verdict had been based (Appellant’s App. 181-182). The 
motion was denied (Appellant’s App. 185), the Court filing 
a memorandum opinion (Appellant’s App. 182-184). 

This appeal is from the judgment entered on the verdict 
of the jury (Appellant’s App. 185). 

STATUTES INVOLVED. 

Title 40, U. S. C. 

Sec. 40a. Lease of buildings to Government; maxi¬ 
mum rental. After June 30,1932, no appropriation shall 
be obligated or expended for the rent of any building 
or part of a building to be occupied for Government 
purposes at a rental in excess of the per annum rate 
of 15 per centum of the fair market value of the rented 
premises at date of the lease under which the premises 
are to be occupied by the Government nor for altera¬ 
tions, improvements, and repairs of the rented pre¬ 
mises in excess of 25 per centum of the amount of the 
rent for the first year of the rental term, or for the 
rental term if less than one year: . . . . 

(June 30,1932, c. 314, § 322,47 Stat. 412; Mar. 3,1933, 
c. 212, Title II, $ 15, 47 Stat. 1517.) 

Sec. 289. Buildings for Procurement Division and 
other departments; control of space; compensation. 
The control of assignment of space in the buildings 
authorized by the Act of February 27, 1929, chapter 
354, section 5, 45 Statutes 1342, for the use of the Pro¬ 
curement Division of the Treasury Department, of 
other departments or Independent Establishments of 
the United States Government, and of the municipal 
government of the District of Columbia, shall be vested 
in the National Park Service. 

(Feb. 27,1929, c. 354, § 6,45 Stat. 1343; June 10,1933, 
Ex. Or. 6166, $§ 1, 2; Mar. 2, 1934, c, 38„ $ 1, 48 Stat. 
389.) 

D. C. Code, 1940 

Sec. 12-201.no action the limitation of which 

is not otherwise specially prescribed in this section 
shall be brought after three years from the time when 
the right to maintain such action shall have accrued. 
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SUMMARY OF THE ARGUMENT. 

1. A real estate agent or broker is not entitled to a com¬ 
mission in connection with the obtaining of a lease unless 
his activities in connection therewith were the procuring 
cause of such lease; and where the evidence fails to show 
that the agent or broker was the procuring cause, a verdict 
should be directed for the defendant. 

2. It is contrary to public policy to allow fees to an agent 
or broker contingent upon his obtaining a contract with the 
United States Government. 

3. Where a complaint for compensation is based on an 
express contract, a subsequent amendment of the complaint, 
by which the basis of the plaintiff's claim is changed to an 
implied contract, is the statement of a new claim, and the 
statute of limitations may be pleaded to so much of the 
claim so asserted in the amended complaint as accrued more 
than three years prior to the filing of the amendment. 

4. It is error for the trial court to refuse to read to the 
jury requests for instructions which have been properly 
granted, even though counsel for the party submitting the 
requests has read the instructions in the course of his closing 
argument to the jury. 

5. In an action by a real-estate broker for commission, 
it is error for the trial court to exclude testimony tending 
to prove that the property owner continued to demand the 
rental originally specified, after the discontinuance by the 
broker of his efforts to bring about a lease at a lower rental 
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ARGUMENT. 


1 . 

A real estate agent or broker is not entitled to a commission 
in connection with the obtaining of a lease unless his 
activities in connection therewith were the procuring 
cause of such lease; and where the evidence fails to show 
that the agent or broker was the procuring cause, a. 
verdict should be directed for the defendant. 

The general principle as to when a real estate broker is 
entitled to a commission is well settled in this jurisdiction. 
As stated by this Court in Shoemaker v. Digges, 46 App. 
D. C. 206, 214, the broker is entitled to a commission if he 
finds a customer with whom the owner closes the deal and 
if he is the real procurer thereof. 

It is respectfully submitted that on the facts of this case 
neither Whiteford nor Rosinski either found a tenant for 
the property or was the procurer of the lease. 

The presence of various departments and agencies of the 
Government of the United States in the District of Columbia 
was of course well known to the defendant as well as to all 
other persons. Equally as well known by reason of its 
notoriety, was the fact that the United States is and always 
has been a potential lessee of large properties, particularly 
during 1936 and 1937, which were periods of great expansion 
of Governmental activities. Furthermore, The Hecht Com¬ 
pany had on a previous occasion leased other property to 
the United States (Appellant’s App. 108,164-165). It cannot 
be successfully contended that any person, real estate broker 
or otherwise, is entitled to compensation for introducing 
a property owner to his Government. 

Coming then to a consideration of the question of whether 
Whiteford or Rosinski stimulated or procured the execution 
of the lease, we find in summary: 

About the middle of February, 1936, Whiteford went to 
the Chief of the Division of Space Control. Apparently he 
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did no more than mention the fact that the property would 
be available about October 1. Guthridge was not interested 
in property so remote as to time of availability. There was 
no discussion between Whiteford and Guthridge as to the 
character of the building, its area, its assessed value or the 
rental that would be demanded for it or that could be paid 
for it. No written record of any kind was either submitted 
by Whiteford or made by the Division of Space Control. 

In April, 1936, Whiteford took to the building Ralph E. 
McAllister, an employee of the Division of Space Control, 
whose duty it was to find out about individual buildings, 
but who had no authority to negotiate in regard to leases. 
McAllister and Whiteford went to the warehouse, and made 
a casual inspection, viewing a part of the first floor and the 
outside of the building. McAllister did not care to make 
other than a casual inspection, because the building would 
not be available before October, and no record of his visit 
to the building was made in the office of the Division of 
Space Control. This was the end of Whiteford’s activities 
so far as the United States was concerned. 

The activities of Rosinski in September, 1936, in connec¬ 
tion with the Social Security Board may be entirely disre¬ 
garded. In fact, a lease to that agency was only an idea of 
Rosinski ’s —a gleam in his eye. The Social Security Board 
wanted space larger than the Hecht warehouse, at a time 
when the Hecht warehouse could not be delivered to it, and 
required repairs which would have cost $137,300. Rosinski’s 
activities led nowhere and could have led nowhere, and his 
energies were devoted principally to endeavoring to per¬ 
suade Quirk to lease the warehouse to the United States 
at a $38,000 rental (Appellant’s App. 59-60). 

There is no pretense that Whiteford or Rosinski were the 
only persons who had ever discussed the property with rep¬ 
resentatives of the United States. The property had been 
listed and exhibited by Jawish, Mulkern and Robertson, 
other real estate brokers, at various times. There was no 
evidence that the activities of Whiteford or Rosinski stimu- 
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lated the United States to become lessee of the warehouse; 
the uncontradicted evidence of Guthridge, Russell and 
Hanson, who handled the matter for the Government, was 
directly to the contrary. 

The question then is whether an agent is entitled to a 
commission for doing nothing except casually mentioning 
the property to one representative of the Government and 
casually exhibiting it to another, without any discussion of 
details or terms, when neither representative became inter¬ 
ested in the property as a result of such mention or exhibit, 
made any record thereof, remembered it, or was in any 
manner influenced thereby. We respectfully and confi¬ 
dently submit that the answer to this question must be in 
the negative, as otherwise property owners would be sub¬ 
jected to claims by every agent who had at any time men¬ 
tioned the property to a person who subsequently became a 
purchaser or lessee. 

This case does not present the situation which sometimes 
occurs when an owner discharges the agent and then con¬ 
cludes a deal with a prospect stimulated to the purchase by 
the activities of the broker, upon terms no more favorable 
to the owner than those w T hich could have been obtained by 
the agent. Neither Whiteford nor Rosinski ever brought 
to the defendant an offer from the Government. Although 
the plaintiff, in paragraph 6 of his complaint (Appellant’s 
App. 2) claimed that he brought the defendant a definite 
offer on the part of the Federal Government to lease the 
premises for occupancy by the Social Security Board, the 
testimony did not develop any such offer, but merely a state¬ 
ment by Rosinski that he thought he could interest the Social 
Security Board in the property, upon the making of certain 
repairs which would have cost $137,300. Furthermore as 
stated, the Social Security Board wanted more space than 
the warehouse contained and wanted delivery of the premises 
at a time when delivery could not be made. 

When Whiteford, according to his testimony, mentioned 
the warehouse to Guthridge in February, 1936, he knew that 
Quirk wanted a rental of $50,000 per year (Appellant’s App. 
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13-14) and also knew or should have known that the United 
States under the statute (40 U. S. C. Sec. 40-a) as construed 
by the Comptroller General, could not pay more than a little 
over $38,000 per year. His mention of the property to Guth- 
ridge was necessarily barren of results, and could have been 
made for no other purpose than to establish a claim to com¬ 
mission in the event the property should ultimately be leased 
to the United States. The same is true of Whiteford’s visit 
to the property with McAllister in April, 1936. So far as 
Rosinski’s activities are concerned, there was the additional 
factor that the Social Security Board wanted an office build¬ 
ing, whereas the Hecht property was a warehouse (formerly 
a garage) and it would have cost The Hecht Company 
$137,300 to make the necessary alterations. The plaintiff’s 
whole case, therefore, rests on his casual talk with Guth- 
ridge in February of 1936 and his casual inspection of the 
property with McAllister in April, 1936. For this he claims 
to be entitled to $1,922.50.* for each year that the United 
States occupies the warehouse under the 1937 lease and all 
renewals thereof and, presumably, 5 per cent of such rentals 
as may hereafter be paid by the United States under any 
future lease thereof. 

The complaint (Par. 8, Appellant’s App. 2) is predicated 
upon the charge that the plaintiff had entered into an agree¬ 
ment with the defendant, and that while, pursuant to that 
agreement, he was urging the defendant to accept an al¬ 
leged offer on the part of the Federal Government to rent 
the premises, the defendant itself went behind plaintiff’s 
back and consummated a rental agreement. The answer to 
the complaint denied this charge and in fact, denied that the 
plaintiff ever submitted any offer. During the trial, the 
Court permitted an amendment to the complaint, that 
amendment being limited to a switch from an action on spe¬ 
cial agreement to an action on implied promise to pay. 

The Court held and charged the jury that the evidence 


* 5 % of $38,499.92. 
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offered by the plaintiff did not support the plaintiff’s claim 
as outlined above, and stated inter alia: 

“The evidence does not permit the plaintiff to claim 
that he submitted an offer in the letter of Mr. Rosinski 
of September 24, 1936, and that this was rejected by 
the defendant, and that later the defendant went be¬ 
hind his back and consummated an agreement of the 
character suggested in Mr. Rosinski’s letter, for the 
reason, among others, that the lease entered into on 
June 1st of the following year, while identical as to 
rental, was entirely different as to conditions in respect 
of changes in the building. But this evidence was re¬ 
ceived as a part of the showing of efforts on the part 
of the plaintiff and as bearing on the principal point 
as to whether he was the procuring cause and whether 
or not there was any abandonment of his efforts as of 
September, 1936; and you will consider the evidence 
for those purposes.” (Appellant’s App. 169.) 

This conclusion reached by the trial Court points quite 
clearly to the correctness of our contention that the case 
should not have been submitted to the jury but that the de¬ 
fendant was entitled to the directed verdict which sought 
both at the end of plaintiff’s case and at the end of the 
case as a whole. 

Plaintiff cannot under any circumstances claim that he 
was an exclusive agent with reference to the handling of 
this property; moreover, we call the Court’s attention to 
the fact, and we think the record justifies the statement, 
that, assuming plaintiff did contact defendant’s manager. 
Quirk, in February of 1936, his engagement, if any, was 
primarily to find a purchaser and not a tenant of the prem¬ 
ises. Admittedly, the record discloses that the plaintiff 
made no written or official listing of defendant’s property in 
the Division of Space Control, and it was not until August 
28,1936, that he placed his sign on the premises. Thereafter, 
Rosinski contacted him with reference to a proposed ap¬ 
proach and, ultimately, on September 21, 1936, the basis 
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upon which Rosinski thought the Social Security Board 
might become interested in the property was placed before 
defendant’s representative Quirk, who stated definitely he 
was not interested in it. Again, admittedly, Jawish the real 
estate broker formally, and oil an official form provided 
for that purpose, had listed the property with the Govern¬ 
ment in July, 1936 and in August or September, 1936, Rob¬ 
ertson, also a real estate broker, did likewise, both brokers 
having it viewed by Government agents. Thus it can¬ 
not be denied that there was more than one real estate 
broker attempting to make some deal with reference to this 
property. 

In the case of Evans v. Shinn, 40 App. D. C-, 557, 562, this 
Court said: 

“Plaintiff was not the exclusive agent. He was op¬ 
erating in competition with other agents on equal foot¬ 
ing with himself. • # • The rule as to procuring cause 
is different where there are many agents, and where 
there is a single agent. * * # Where there are a number 
of agents, however, the purchaser may be negotiating 
with different authorized agents of the owner, and, if 
so, the agent is entitled to the commission who first 
brings to the owner a contract satisfactory to him, and 
which the owner accepts, provided there has been no 
collusion between the agent and the owner to defeat 
another agent who has been negotiating with the pur¬ 
chaser.’ ’ 

Cited and approved in: 

Cissel, Talbot, & Co. v. Hayden, 41 App. D. C. 477, 
479; 

Taylor v. Maddux, Marshall & Co., 55 App. D. C. 
254, 4 F. (2d) 447; 

Goldsmith v. Buckey, 62 App. D. C. 61, 64 F. (2d) 
559. 


See also Rosenfield v. Wall, 94 Conn. 418,109 Atl. 409. 
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As we pointed out before, and with earnestness we again 
contend, according to the record, Guthridge on behalf of the 
Government approached The Hecht Company because of 
the fact that Jawish and not Whiteford had listed the prop¬ 
erty in July, 1936, and the property was ultimately 
leased not by reason of anything done by Whiteford or Ros- 
inski. We contend that as a matter of law it must be held 
that neither Whiteford nor Rosinski was the procuring 
cause of the leasehold engagement. 

In Battle v. Price , 63 App. D. C. 326, 72 F. (2d) 377, a 
broker had called certain property to the attention of a per¬ 
son who subsequently bought it. At the time of his so doing 
the owner was not in a position to sell and the prospective 
purchaser was not in a position to buy. Subsequently, and 
without the aid of the broker, the property was sold to the 
prospective purchaser. The broker sued for commission. 
In affirming judgment for the defendant this Court said (p. 
327): 

“To become entitled to a commission, a broker must 
find a purchaser who is able and willing to buy on the 
identical terms offered by the seller. [Citing cases] This 
the plaintiff did not do. At no time before he ceased to 
participate in the trade was Miss Lee [the purchaser] 
able to go through with the transaction, because it was 
necessary for her own house to be sold to put her in 
funds. Nor is there sufficient evidence that Dr. Price 
[the seller] had named the figure at which he was will¬ 
ing to sell and that Miss Lee had agreed to it. . . . 
It is true that the plaintiff first introduced the eventual 
purchaser to the defendant, but this circumstance alone, 
though significant, is not determinative, in the present 
circumstances.” 

To the same effect is Wardman v. Washington Loa/n and 
Trust Company , 67 App. D. C. 184, 186, 90 F. (2d) 429. 
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2 . 

It is contrary to public policy to allow fees to an agent or 
broker contingent upon his obtaining a contract with 
the United States Government. 

The verdict in favor of the plaintiff was based on the 
testimony that in leases of this sort the broker was entitled 
by custom to a percentage of the rental, contingent upon the 
lease being made (Appellant’s App. 44-45, 69, 86-87). The 
case is thus brought squarely within the interdiction by the 
Supreme Court of the United States of contingent fees for 
the procurement of contracts with the Government. 

In Providence Tool Company v. Norris, 2 Wall. 45, the 
Tool Company had entered into a contract with the United 
States, through the Secretary of War, to deliver certain 
muskets at a specified price. The contract had been procured 
through the exertions of Norris, upon an agreement be¬ 
tween him and the corporation that for obtaining a contract 
he should receive compensation for his services proportion¬ 
ate to the extent of the contract. A difference arose between 
the parties as to the compensation payable to Norris, and 
litigation ensued. The question before the Supreme Court 
for its consideration was whether an agreement for com¬ 
pensation to procure a contract from the Government to fur¬ 
nish its supplies can be enforced by the courts. The Supreme 
Court, saying it had no hesitancy in answering the question 
in the negative said: 

“All contracts for supplies should be made with those, 
and with those only, who will execute them most 
faithfully, and at the least expense to the government. 
Considerations as to the most efficient and economical 
mode of meeting the public wants should alone control, 
in this respect the action of every department of the 
government. No other consideration can lawfully en¬ 
ter into the transaction, so far as the government is con¬ 
cerned. Such is the rule of public policy; and whatever 
tends to introduce any other elements into the trans¬ 
action, is against public policy. That agreements, like 
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the one under consideration, have this tendency, is 
manifest. They tend to introduce personal solicitation 
and personal influence, as elements in the procurement 
of contracts; and thus directly lead to inefficiency in 
the public service, and to unnecessary expenditures of 
the public funds.’’ 

A similar question was presented in Oscanyan v. Win¬ 
chester Repeating Arms Co., 103 U. S. 261. In that case 
Oscanyan was the Turkish consul general at New York. He 
made an agreement with the Winchester Repeating Arms 
Company under which he was to receive compensation if he 
should succeed in inducing a representative of the Turkish 
Government to buy guns from that Company. The guns were 
purchased and, the Company having refused to pay Oscan¬ 
yan for his services, he brought suit. 

The United States Supreme Court held that Oscanyan 
was not entitled to recover, upon two grounds, one of them, 
that, as a representative of the Turkish Government it was 
not proper for him to receive a commission for influencing 
the action of that government and secondly, that independ¬ 
ently of his official relationship to the Turkish government, 
and following its ruling in Providence Tool Co. v. Norris, 2 
Wall. 45, supra, he was not entitled to recover because agree¬ 
ments to pay compensation for influencing the action of a 
government are contrary to public policy. 

The same principle was applied in Crocker v. United 
States, 240 U. S. 74. That was a suit against the United 
States for furnishing carriers’ satchels under a contract with 
the Postmaster General. Before the contract was entered 
into, the contractor had entered into an agreement with one 
Lorenz, whereby the contractor had employed Lorenz to 
assist in obtaining the contract, Lorenz to receive a portion 
of the profits if the contract should be obtained. Lorenz then 
made an agreement with one Machen, an employee of the 
Post Office, for a division between Lorenz and Machen of 
Lorenz’s share of the profits. In holding the contract with 
the United States unenforceable the Court said (p. 78): 
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“We are of opinion that in the transactions out of 
which the claim arose there was an obvious departure 
i from recognized legal and moral standards. It began 
when the company employed Lorenz, upon a compensa¬ 
tion contingent upon success y to secure the contract for 
furnishing ihe satchels, and it persisted until its dis¬ 
covery by the Postmaster General led to the recission of 
the contract. Because of their baneful tendency as here 
illustrated, agreements like that under which Lorenz 
was employed are deemed inconsistent with sound) 
morals and public policy, and therefore invalid.” (Ital¬ 
ics supplied). 

This Court, in Gesellschaft fur Drahtlose Telegraphic v. 
Brown, 64 App. D. C. 357, 78 F. (2d) 410, applied the rule 
laid down by the Supreme Court in the cases above cited, 
drawing a distinction between contingent-fee contracts for 
the procuring of claims against the Government which are in 
the nature of debts or contract claims, and contingent con¬ 
tracts for procuring favors through contracts from the heads 
of government departments (p. 360). 

The plaintiff is not entitled to recover on implied, any 
i more than he is on an express contract. 

Gesellschaft fur Drahtlose Telegraplde v. Brown, 64 
App. D. C. 357, 361, 78 F. (2d) 410. 

i To the same effect are the following cases: 

Hayward v. Nordberg Manufacturing Company, 85 

F. 4. 

Elkhart Lodge v. Crary, 98 Ind. 238. 

Woodman v. Innes, 47 Kan. 26, 27 Pac. 125. 






25 


3. 

Where a complaint for compensation is based on an express 
contract, a subsequent amendment of the complaint, by 
which the basis of the plaintiff’s claim is changed to an 
implied contract, is the statement of a new claim, and 
the statute of limitations may be pleaded to so much of 
the claim so asserted in the amended complaint as 
accrued more than three years prior to the filing of the 
amendment. 

In his original complaint the plaintiff alleged in Para¬ 
graph 4 (Appellant’s App. 2) that the defendant promised 
and agreed to pay him a 5 per cent commission. The evi¬ 
dence having failed to sustain this allegation of an express 
agreement, the plaintiff, during the course of the trial, 
amended his complaint by leave of Court so as to set up an 
implied agreement (Appellant’s App. 43-44, 8). By that time 
the statute of limitations had run as to so much of the com¬ 
mission as was claimed to have become payable more than 
three years prior to the date of the amendment (D. C. Code 
1940, sec. 12-201, ante , p. 13 ) and the defendant, by its re¬ 
quest for instructions No. 6, sought to have the jury in¬ 
structed accordingly (Appellant’s App. 178). The Court 
denied this request and the defendant was thus deprived of 
the defense of the statute of limitations. 

We do not overlook F. R. C. P. 15(c) which provides that 
whenever the claim or defense asserted in the amended plead¬ 
ing arose out of the transaction set forth or attempted to be 
set forth in the original pleading, the amendment relates 
back to the date of the original pleading. This rule does no 
more than enact as a rule what was theretofore a principle 
of common-law pleading. {Mellon v. Seymours, 56 App. D. C. 
301, 302, 12 F. (2d) 836). But an implied promise to pay 
compensation is not the transaction set forth or attempted 
to be set forth in an original pleading which relies solely 
on an express contract, and the statute of limitations is a 
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defense to so much of the claim as accrued prior to the 
amendment. To this effect as the following decisions: 

Meinhausen v. Gettelman Brewing Co., 133 Wis. 95, 
113 N. W. 408. 

Hamilton v. Thirston, 94 Md. 253, 51 Atl. 42. 

Ross v. Eagle Coal Co., 237 Ky. 660, 36 S. W. (2d) 48. 
Norman v. Kentucky Asylum, 25 Ky. L. Rep. 1846. 
Booth v. Houston Packing Co. (Tex.) 105 S. W. 46. 
People ex rel Gorman v. Newaygo Circuit Court 
Judge, 27 Mich. 138. 


4 . 

It is error for the trial court to refuse to read to the jury 
requests for instructions which have been properly 
granted, even though counsel for the party submitting 
the requests has read the instructions in the course of 
his closing argument to the jury. 

The defendant submitted a number of requests for instruc¬ 
tion to the jury. Among the requests granted were those 
numbered 1, 2, 3, 5, 8, 10, 11, 13 and 14 (Appellant’s App. 
176-180), which were read to the jury by counsel for the 
defendant in the course of his argument. For this reason 
the Court refused, over the objection of the defendant, to 
read them to the jury (Appellant’s App. 171, 175), and did 
not cover the subject thereof in the charge which he deliv¬ 
ered to the jury, with the exception of No. 1 (Appellant’s 
App. 176,170) and part of No. 4 (Appellant’s App. 177,169). 
These requests will be found on pp. 176-180 of Appellant’s 
Appendix. They were essential to a proper exposition of the 
defendant’s theory of the case. 

Such action on the part of the trial court is reversible 
error. 

Alabama G. S. Railroad Co. v. Arnold, 80 Ala. 600, 
609, 2 So. 337. 

Veneman v. McCurtain, 33 Neb. 643, 645,50 N. W. 955. 

Methvine v. Fisher, 65 Okla. 309, 311; 166 Pac. 702. 
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Delisky v. Leonard , 179 N. Y. S. 112, 117, 189 App. 
Div. (N. Y.) 623. 

McDuffie v. Bentley, 27 Neb. 380, 387, 43 N. W. 123. 

“ . . . Reading the charges is calculated to impress 
the jury that instructions prepared by counsel and 
given are entitled to equal consideration with the general 
charge of the court, and to enable them more thorough¬ 
ly to comprehend the principles of law applicable to the 
different aspects of the case, by having their attention 
thus specially directed to the instructions. It 

was the right of the defendant to have the instructions 
moved for and given read to the jury.” 

Alabama G. S. Railroad Co. v. Arnold, supra. 

In Douglass <Sb Mcmdeville v. McAllister, 3 Cr. 298, the 
Court held that it was the duty of the judge to instruct the 
jury upon each point pertinent to the issues of the case, 
but refused to reverse the judgment although the trial judge 
had departed from that principle, upon the ground that the 
judge’s action had not affected the verdict, and objection 
had not been seasonably made. 

See also: 

O’Dell v. Goff, 153 Mich. 643, 650; 117 N. W. 59. 

Gow v. Charlotte &c. Railroad Co., 69 Ga. 54, 56. 

Tatty v. Lusk, 4 Iowa 469, 471. 

The reading of the instructions in the course of, and as a 
part of the closing argument on behalf of the defendant, was 
not an adequate substitute for their reading by the judge. 
It is too much to expect the untrained members of a jury 
to differentiate between advocacy and a statement of law 
bearing the approval of the judge, even though they are 
informed that the instructions have been approved by the 
judge. 

The parties are entitled to have the law stated to the jury 
by the judge, known to the jury to be impartial and learned 
in the law. 
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“It should not be forgotten that, after all, the judge 
is the only trained lawyer in the trial who is non-parti¬ 
san and whose only proper function in this respect is to 
clearly and correctly state the applicable rule of law and 
show the jury how to apply it to the facts as they find 
them. As was recently well said by Judge Soper of the 
Fourth Federal Circuit Court of Appeals, ‘The atmos¬ 
phere of the federal courtroom during a jury trial is one 
of partisanship conflict, until the judge sums up at the 
end .... Then the judge speaks as the representative 
of the law and its authorized expositor; he speaks, and 
for the first time in the trial, the conflict is still, and 
everyone is aware that an impartial official, the one 
unbiased person in the courtroom best qualified to pass 
judgment, is striving to sort out the tangled skeins of 
controversy and simplify the issues so that the jury 
may pass upon them with understanding. ’ ” 

Chesnut, Instructions to the Jury: Judicial Adminis¬ 
tration Monographs, Series A, American Bar Associa¬ 
tion. 


5 . 

In an action by a real-estate broker for commission it is 
error for the trial court to exclude testimony tending to 
prove that the property owner continued to demand 
the rental originally specified, after the discontinuance 
by the broker of his efforts to bring about a lease at a 
lower rental. 

During the trial the defendant offered evidence tending 
to prove that at the beginning of Quirk’s negotiations with 
Hanson, the representative of the Government Printing 
Office, Quirk asked a rental of $50,000 per year. The Court, 
over the defendant’s objection, excluded the testimony 
(Appellant’s App. 157-158). 

This was error. The evidence was admissible as tending 
to support the defendant’s contention that never, at any 
time during the period of activities of Whiteford and Ro- 
sinski, was there any meeting of minds between the defend¬ 
ant and the United States. 
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CONCLUSION. 

It is respectfully submitted that the Court should either: 

(1) Reverse the judgment of the District Court and re¬ 
mand the action with instructions to enter judgment for the 
defendant, if the Court should sustain the contentions of 
the defendant under Headings 1 or 2 of its argument, or 

(2) Reverse the judgment of the District Court and re¬ 
mand the action -with instructions to grant a new trial, if 
the Court should sustain the contentions of the defendant 
numbered 3, 4 or 5. 

Respectfully submitted, 

Lawrence Koenigsbergeb, 

1426 H Street, N. W., 
Washington, D. C., 

Austin P. Canfield, 

1426 H Street, N. W., 
Washington, D. C. 

Attorneys for Appellant. 
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APPENDIX 


In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 6565. 

Guy Whitefokd, Plaintiff, 


v. 

The Hecht Company, a Corporation, Defendant . 

1 Complaint for the Recovery of a Real Estate 

Broker’s Commission. 

Filed Apr 12 1940 

The plaintiff, Guy Whiteford, respectfully represents 
unto this Honorable Court as follows: 

1. That he is a citizen of the United States, a resident of 
the District of Columbia and brings this suit in his own 
right as hereinafter set forth. 

2. That the defendant is a corporation, organized under 
the laws of the State of Maryland, doing business in Wash¬ 
ington, D. C., under the firm name: The Hecht Co., at 
7th & F Streets, N. W., and is sued herein in its own right. 

3. That the defendant, as owner of premises 613-21 G 
Street, N. W. (Lot 803, Square 454), Washington, D. C., did 
by its duly authorized representative and store manager, 
George M. Quirk, employ the plaintiff as real estate broker 
to render services in obtaining a purchaser or tenant for 
said premises, and, in connection with said employment, did 
specifically request the plaintiff by letter of February 10, 
1936, to “prepare plans for disposing of the aforesaid prem¬ 
ises”, then contemplated to be vacant around October 1, 
1936. 
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4. That the defendant, after having employed the plain¬ 
tiff as aforesaid, did promise and agree to pay the plaintiff 

for his services as a broker the customary commis- 
2 sion, adopted by the Washington Real Estate Board, 
being five per cent (5%) of the rental for the orig¬ 
inal term of the lease and five per cent (5 c /o) of the rental 
for any renewal period of said lease, said commission to be 
paid coincident with the payment of the monthly rentals. 

5. That the plaintiff in pursuance of his employment and 
under his agreement with the defendant submitted said 
premises to the Federal Government, Division of Space 
Control, for leasing, and, thereafter, during the early part 
of 1936, to wit, end of April or beginning of May, 1936, he 
conducted a representative of said Division of Space Con¬ 
trol through said premises for inspection on the part of the 
Federal Government. 

6. That, on or about September 22, 1936, the plaintiff 
brought to the defendant a definite offer on the part of the 
Federal Government to lease said premises for occupancy 
by the Social Security Board. 

7. That the plaintiff, orally and by letter, requested the 
defendant to accept the Federal Government as a tenant 
at the rental which the Federal Government was authorized 
by law to pay for the renting of property in Washington, 
D. C., to wit, fifteen per cent (15%) of the assessed value 
of the leased premises, which, in this instance, would have 
amounted to slightly over Thirty-eight Thousand Dollars 
($38,000.00) per annum. 

8. That, while the plaintiff was urging the defendant as 
aforesaid to accept the rental the Federal Government was 
authorized by law to pay for said premises, and which he 
had procured, the defendant itself, by letter of February 
3, 1937, offered the said premises to the said Division of 
Space Control and leased the same to the Federal Govern¬ 
ment for a period of one year, with option to renew, ac¬ 
cepting a rental of, to wit, Three Thousand Two Hundred 
Four Dollars and Thirty-two Cents ($3,204.32) per month 
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or Thirty-eight Thousand Four Hundred Fifty-one 
3 Dollars and Eight-four Cents ($38,451.84) per an¬ 
num, which was the identical proposition the plain¬ 
tiff had previously procured and urged the defendant to 
accept; said yearly rental being due and payable in monthly 
installments at the end of each month, which tenancy has 
continued ever since and to the date of tiling of this com¬ 
plaint. 

9. That the services rendered by the plaintiff have been 
the procuring cause of the defendant’s obtaining the United 
States Government as a tenant for the said premises at the 
rental as aforestated and as the plaintiff had repeatedly 
proposed and urged the defendant to accept. 

10. That the defendant has collected such rental as afore¬ 
stated from the month of June, 1937, to and including April, 
1940, aggregating, to wit, One Hundred Twelve Thousand 
One Hundred Fifty-one Dollars and Twenty Cents ($112,- 
151.20), upon which the commission due to plaintiff for that 
period computed at five per cent (5%) as aforesaid aggre¬ 
gates Five Thousand Six Hundred Seven Dollars and Fifty- 
six Cents ($5,607.56). 

11. That in breach of its aforesaid promise, the defen¬ 
dant has failed and refused, and still fails and refuses, to 
pay said agreed commission, or any part thereof to the 
plaintiff. 

Wherefore, the premises considered, the plaintiff prays: 

1. That summons be issued out of the Clerk’s Office 
against the defendant in this case, requiring it to answer 
the exigencies of this complaint. 

2. That judgment, be granted plaintiff against the defen¬ 
dant for the sum of Five Thousand Six Hundred Seven 
Dollars and Fifty-six Cents ($5,607.56), representing com¬ 
mission due plaintiff from defendant, together with interest 
on the monthly commission of One Hundred Sixty Dollars 
and Twenty-two Cents ($160.22) in accordance with the 
dates of payment of said rental of Three Thousand Two 

Hundred Four Dollars and Thirty-two Cents 
($3,204.32) per month. 
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And for such other and further relief as to the 
Court may seem meet and proper. 

GUY WHITEFORD 
Plaintiff 

JAMES C. WILKES 
JAMES E. ARTIS 

Attorneys for Plaintiff 

7 Answer. 

Filed Ayr 22 1940 
First Defense. 

The complaint fails to state a claim against the defendant 
upon which relief can be granted 

Second Defense. 

1. The defendant denies that the plaintiff brings this suit 
solely in his own right. 

2. The defendant admits the allegations contained in 
Paragraph 3 of the complaint. 

3. The defendant denies that it employed the plaintiff to 
render service in obtaining a purchaser or tenant for the 
premises mentioned in Paragraph 3 of the complaint; ad¬ 
mits that it requested the plaintiff to prepare plans for dis¬ 
posing of said premises; admits that it listed said premises 
with the plaintiff, as a real estate broker; avers that it also 
listed said premises with other brokers and did not consti¬ 
tute the plaintiff its exclusive agent in respect thereof. 

4. The defendant denies the allegations contained in Par¬ 
agraph 4 of the complaint. 

5. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
contained in Paragraph 5 of the complaint, or any of them. 

6. The defendant denies the allegations contained in Par¬ 
agraph 6 of the complaint. 
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S 7. The defendant admits that the plaintiff re¬ 

quested the defendant to offer to accept the Federal 
Government as a tenant at a rental of 15 per cent of the 
total assessed value of the premises. The defendant, how¬ 
ever, refused to accede to this request and so advised the 
plaintiff, and the plaintiff abandoned all efforts to make a 
lease between the defendant and the Federal Government, 
long before February 3, 1937. 

8. The defendant admits that bv letter of February 3, 
1937 it offered said premises to the National Park Service 
of the United States Department of the Interior; denies 
that said offer was made while the plaintiff was urging the 
defendant to accept the rental the Federal Government was 
authorized by law to pay for said premises; denies that the 
plaintiff had procured any such rental; admits that it leased 
said premises to the Federal Government, and avers that 
the term of said lease was for the term beginning June 1, 
1937 and ending June 30, 1938, with right of renewal at the 
option of the United States for further periods not extend¬ 
ing beyond June 30,1941, at a rental of $38,449.92 per year. 
The defendant denies that the plaintiff had previously pro¬ 
cured an identical proposition or any other proposition. 

9. The defendant denies the allegations contained in Par¬ 
agraph 9 of the complaint. 

10. The defendant denies that it has collected rental as 
alleged in Paragraph 10 of the complaint, but avers that it 
has collected rental at $3,204.16 per month for the period 
from June, 1937, through March, 1940; denies that there 
is any commission whatever due the plaintiff. 

11. The defendant admits that it has failed and refused 
and still fails and refuses to pay any commissions on said 
rentals to the plaintiff; denies that such failure and re¬ 
fusal is in breach of any promise; denies that it made any 
promise; and denies that any commission was agreed upon. 

12. Further answering said complaint, the defendant says 
that the plaintiff endeavored to arrange a lease in respect 
of said premises between the defendant and the United 
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States Government for the use of the Social Security Board; 
if the plaintiff submitted said premises to the United States 
Government for the use of said Social Security Board, he 
did so for the first time after the premises had been sub¬ 
mitted to the United States, for the use of said Board, by 
another broker or brokers; the rental which the 
9 plaintiff stated to defendant it could obtain for such 
a lease was not then satisfactory to the defendant; 
said Social Security Board, if it had made a lease, would 
have required possession of said premises on October 25, 
1936, and the defendant would not have been able or will¬ 
ing to give possession thereof at that time; the plaintiff 
abandoned his efforts to make such a lease long before Feb¬ 
ruary 3, 1937; the lease subsequently made to the Federal 
Government, which is referred to in Paragraph S of the 
complaint, was not made for the use of the Social Security 
Board, or any department, branch, division, agency or in¬ 
strumentality of the Federal Government with which the 
plaintiff ever negotiated or dealt in respect of said prem¬ 
ises; at and prior to the time of the making of said lease 
all space available for rental to the United States was re¬ 
quired to be listed with the Space Control Division of the 
National Park Service of the United States Department of 
the Interior; if the plaintiff brought said premises to the 
attention of said Division, he did so for the first time after 
other brokers had done so on behalf of the defendant; the 
efforts of the plaintiff to negotiate a lease wholly failed, 
and were abandoned by the plaintiff before February 3, 
1937; the negotiations which culminated in the lease to the 
United States Government which the defendant made, were 
conducted wholly without the aid, intervention or sugges¬ 
tion of the plaintiff; and the plaintiff was not the procuring 
cause of said lease. 

Third Defense. 

If the defendant is indebted to the plaintiff by reason of 
the matters mentioned in the complaint, it is indebted to 
him and one Carl Rosinski, jointly, or is indebted to the 
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plaintiff in respect of part of said claim and to the said 
Rosinski in respect of the remainder thereof. The said Ros- 
inski is alive and is a resident of the District of Columbia, 
and has not been made a party to this action. 

10 Fourth Defense 

[Abandoned] 

***#*####* 

SIMON, KOENIG SBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendant, 

********** 

Pretrial Proceedings. 

Filed Oct 28 194,1 

Statement of Nature of Case: 

Suit for recovery of real estate broker’s commission, 
plaintiff claiming he was the procuring cause for the rental 
of a Garage in the District. Defendant denies plaintiff was 
procuring cause, claiming property had been previously 
listed with government agencies by other brokers, denies 
plaintiff is entitled to any commission by reason of transac¬ 
tion. Plaintiff claims the usual real estate board’s com¬ 
mission. 

********** 

Attorneys authorized to act: 

WILKES & ARTIS 
Plaintiff. 

SIMON, KOENIGSBERGER & YOUNG 
Defendant. 

Dated October 28, 1941. 

JAMES M PROCTOR 
Pretrial Justice. 

********** 
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Amendment to Complaint. 

Filed Jan 19 1942 



Comes now the plaintiff, Guy Whiteford, by his counsel, 
and amends the complaint filed herein by substituting in 
lieu of paragraph numbered “4” the following: 

4. That the defendant, having employed the plaintiff, did 
impliedly promise and agree to pay the plaintiff for the 
services rendered by the plaintiff as set forth in this com¬ 
plaint. The plaintiff claims five per cent of the rental for 
the original term of the lease and five per cent of the rental 
for any renewal period of said lease, said commission be¬ 
coming due and payable coincident with the payment of 
the monthly rentals, the same being the reasonable value 
of the services rendered and the amount customarily paid 
for such services in the District of Columbia at the time 
of the rendering thereof. 

GUY WHITEFORD 

JAMES C. WILKES 
JAMES E. ARTIS 
WALTER R. SCHOENBERG 

Attorneys for Plaintiff 

#*##*#•**• 

103 Answer to Complaint as Amended. 

Filed Jan 19 1942 

First, Second, Third and Fourth Defenses. 

The defendant hereby adopts its first, second, third and 
fourth defenses to the original complaint, as its defenses to 
the complaint as amended. 

Fifth Defense. 

If the plaintiff has a claim upon which relief can be 
granted, so much thereof as is based on the original term 
of the lease and so much thereof as is based on the first 
renewal thereof for the term begun July 1, 1938, accrued 
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more than three years prior to the filing of the amendment 
to his complaint, and is barred by the statute of limitations. 

SIMON, KOENIGSBERGER & 
YOUNG, 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 

********** 

108 Friday, January 16, 1942. 

Hearing in the above-entitled cause was begun be¬ 
fore Mr. Justice Pine and a subsequently impaneled jury at 
10 o’clock a. m. 

Appearances: 

James C. Wilkes, Esq., and Walter R. Schoenberg, Esq., 
for the plaintiff. 

Morris Simon, Esq., and Lawrence Koenigsberger, Esq., 
for the defendant. 

A jury of twelve were duly impaneled and sworn, 

**** ****** 

EVIDENCE FOR PLAINTIFF 
in Chief. 

116 Guy Whiteford. 

Direct examination 
By Mr. Wilkes: 

*«**##*##• 

Q. What is your business ? A. Real estate. 

Q. How long have you been engaged in that business in 
the District of Columbia? A. Approximately 18 years. 

Q. As a broker, have you had business dealings with the 
Ilecht Company ? A. I have, over a period of 8 to 10 years. 

Q. With whom in the Ilecht Company did you negotiate 
in connections with most of those deals? A. Up until Mr. 
Harold Levy’s death, or his illness, I always dealt 

117 with him. 

********** 


10 


He died around the time I was negotiating this deal, and I 
dealt with Mr. George Quirk, who is present here. 

###*•#***• 

Q. This deal involves what property? A. The garage 
building, former garage building that the Hecht Company 
converted into a warehouse, at 613-621 G Street, N. W., on 
the north side of G Street. 

Q. What contact had you had in connection with the sale 
of that property to the Hecht Company? A. I originally 
sold the building to the Hecht Company in, I think, 1931, 
at a price of $265,000. 

#*#•**••*• 

118 Mr. Wilkes: I offer this, to be marked Plaintiff’s 
Exhibit No. 1. 

• ##•*****• 

“Dear Mr. Whiteford: 

“I would appreciate your trying to dispose of our 

119 lot at 23 N Street, N. E. Also prepare plans for the 
disposing of our present warehouse at 613-621 G 

Street, N. W., 'which we will vacate around October 1. 

“Very truly yours, 

“George M. Quirk, 

“The Hecht Co.” 

Q. Mr. Whiteford, that letter was received by you in 
pursuance of the mail, wasn’t it? A. It was. 

Q. Did you respond to that by letter of February 12, 
1936? A. That is my recollection, yes, sir. 

120 Q. Is this the letter which you sent in response to 
Exhibit 1, of February 10, 1936? A. Yes, sir. 

Mr. Wilkes: I offer it as Plaintiff’s Exhibit No. 2. 
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“Dear Mr. Quirk: 

“I acknowledge with thanks your letter of February 10, 
requesting that I interest myself in your property at 23 N 
Street, N. E., and your warehouse which I sold your com¬ 
pany at 613-21 G Street, N. W. 

“I assure you that I will use every effort to dispose of 
these properties for you, as I naturally have a very close 
personal interest in your company, as you all have been so 
nice to me in placing no little confidence in me in negotiat¬ 
ing for various properties for you, and I'deeply appreciate 
this. 

121 “I will call to see you in a few days, to secure 
complete information and ascertain your viewpoint 

relative to these properties. 

“With kindest regards to yourself, and best wishes for 
a prosperous year for your entire organization, 

“Very truly yours, 

‘ ‘ Guy Whiteford. ’ ’ 

Q. Now, Mr. Whitef ord, after the acknowledgement from 
you dated February 12, what if anything did you do? 

• *••#####* 

A. I would say between the 15th and 17th of February, I 
went to the office of Mr. George Quirk in the Hecht Com¬ 
pany Department Store at 7th and F Streets, and I 

122 said, “Mr. Quirk, I came down in response to your 
letter, which I have acknowledged, as you know,” 

and he said, “Yes, I received your answer.” 

I said, “I came down to see what you had in mind.” 

I said, “Your letter states, as you recall, that you wished 
me to prepare plans to dispose of the building at 613 G 
Street, and you also said that you wished me to interest 
myself in the disposition of your lot at 23 to 21 N Street, 
N. E., and I know that since I sold you that building, that 
you have spent considerable money on it during the interim 
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since you purchased it; you have told me that you spent 
probably as much as $100,000 on the building.” 

He said “Yes, we have spent considerably more than that. 
We have re-wired the building, and put in some new floors, 
and we have made many improvements.” 

“Well,” I said, “what had you in mind that you would 
like to do with the property?” 

“Well,” he said, “we prefer to sell it. We will have no 
further use for it, as soon as we have built our new ware¬ 
house.” He said, “As you know, we have purchased 
ground on New York Avenue extended, N. E., for the erec¬ 
tion of a new building.” 

They had just purchased it, closed a deal for that. 

“Yes, I know,” I said, because I was attempting also to 
sell them a site at the same time. They selected one 
123 from another broker. 

He said, “We will have no further use for this 
warehouse; we are building a very modern warehouse, con¬ 
template doing it. We are going to get out the plans al¬ 
most immediately, and we want to get our money out of 
this property.” 

• •••••••*• 

“And naturally,” he said, “we are merchandisers; we 
do not want to own any more real estate than is necessary.” 

“Well,” I said, “Mr. Quirk, there is at this time rather 
a thin market,” as I expressed it, “for the sale of a prop¬ 
erty of this size. It is a very large building. It has over 
100,000 feet of rentable floor space in it. It is a six-story 
structure, and Washington is not a mercantile city; there 
are very few concerns that are large enough or strong 
enough to buy a building of this size.” 

I said, “Of course, you realize that the Hecht Company 
are somewhat in a class by themselves; they are able to 
buy a building and pay for it, of this size, but Washington, 
not being a commercial and manufacturing city, and this 
building being of that type, the real estate market at the 
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present time”—that being in 1936—“is not so active on 
this class of property.” 

“Yes,” he said, “I realize that, but still we would like 
to sell it. ’ ’ 

124 I said, “Well, Mr. Quirk, I think your”—in the 
words I used—“your best bet is to lease this build¬ 
ing.” 

He said, “You do?” 

And I said “Yes.” I said, “I think the building should 
be leased to the United States Government.” 

“Well,” he said, “I had not thought of that, but I do 
not like the Government as a tenant. I prefer not to have 
the Government as a tenant.” 

I said, “Why?” 

He said, “They make short-term leases in the first place; 
their leases run only to the 30th of June, and the money 
has to be appropriated each year under the fiscal year 
budgets, and a lease made for longer than that is contin¬ 
gent upon the appropriation of the money to pay it.” 

• *•***##*• 

129 Q. What further transpired in that conference? 

130 A. Mr. Quick said he wanted to sell, as the letter 
had indicated, 23 N Street, Northeast, and we dis¬ 
cussed that. 

I told him that I would interest myself in it, that I was 
familiar with the property, and he said that he wished that 
I would become active on that piece of property, that they 
had bought it originally for a warehouse, that they would 
not need it now, and he wanted me also to pursue it dili¬ 
gently. 

I then said, “Mr. Quirk, what price had you thought 
about asking for the G Street building?” 

He said, “Well, we have spent more than $100,000 there, 
and I think that we should ask $450,000 for it.” 

I said, “Would you be satisfied with a price of $400,- 
000 ?” 
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“Well,” he said, “if we are going to get $400,000, we 
certainly would have to quote it at least $450,000, leave 
some trading margin.” 

I said, “Yes, I agree with you. Then you wish to have 
it quoted at a sale price of $450,000?” 

He said, “Yes, I do.” 

“Now,” I said, “how about the rental?” 

He said, “We would want a rental of $50,000 for the 
property, to give us a fair return.” 

By the Court: 

Q. Is that a yearly rental ? A. A yearly rental, yes, sir— 
“to give us what we feel would be a fair return on our 
investment, which we consider to be around $450,000. 

• ••••••••• 

131 So I said, “You would trade down from that 
$50,000?” 

He said, “Yes, we would, just the same as we would 
trade down on the sale price, but we would have to leave 
ourselves some margin.” 

I said, “Mr. Quirk, I still think that the Government is 
the best possible prospect for this property. I would like 
your permission to submit the property to the Govern¬ 
ment,” and he said, “Yes, you can; go ahead and submit 
it to the Government, but”—he said—“I want you to dis¬ 
tinctly understand that we do not like the Government, for 
the reasons that I have given you,” and several others that 
he stated also, that they could vacate suddenly, and that a 
private individual did not have quite the same rights that 
the Government has when you lease to it. 

Q. After the conference was concluded, what if anything 
did you do? A. I left his place immediately after we had 
agreed on the price that I was to submit it to the Govern¬ 
ment, and I took a taxicab and went from there to Eigh¬ 
teenth and F, the Office of Space Control, to Mr. Guth- 
ridge’s office, who has charge of negotiating for the leasing 
of property for the Government, in practically all of the 
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Government departments with the exception of one 

132 or two, and I told Mr. Guthridge that the building 
at 613 and 623 G Street, Northwest, that the Hecht 

Company was now occupying as a warehouse, would be 
vacated by them around the 1st of October. 

Q. Did you report back to Mr. Quirk the submission of 
this to the Office of Space Control? A. As soon as I re¬ 
turned from Mr. Guthridge’s office to my office, I tele¬ 
phoned to Mr. Quirk, and I told him that I had gone im¬ 
mediately from his office to the Office of Space Control, 
Mr. Guthridge, and that I had submitted the property to 
the Government for rent, and he said that he was glad to 
know that. He asked me what Mr. Guthridge had stated, 
and I said, “Well, Mr. Guthridge said that this is Febru¬ 
ary, and it is some seven or eight months in advance, but 
I am glad to know about it; but we need space now.” 

I told Mr. Quirk that I had said to Mr. Guthridge, “I 
realize that, and they have not started their new warehouse 
yet, but they do feel that this building will be ready by the 
1st of October, and I have arranged to submit it to you, 
and he made some notations on a pad that he had on his 
desk.” 

Q. Who is this? A. Mr. Guthridge. I told Mr. Quirk 
that. I said, “I gave him, Mr. Guthridge, the rental that 
you were asking, of $50,000 a year, and I also asked Mr. 
Guthridge”—I said to Mr. Quirk—“if he wanted floor 
plans on the building, and Mr. Guthridge again said 

133 he did not see that there was any use at this time, if 
the building was not ready.” 

• ••••••*•• 

I then asked Mr. Quirk, on the telephone, if I might erect 
a sign on the G Street building offering it for rental, be¬ 
cause he said in this telephone conversation, “Well, now, 
I don’t want you to stop just because you submitted it to 
the Government. I want you to realize that we want a pri¬ 
vate tenant, as I told you; we prefer a private tenant.” 
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I said, “Yes, you told me that, Mr. Quirk, and I do realize 
that.” 


Q. What did he say about the sign. A. I asked him if 
I might erect a suitable sign, * * * and he said, “All right, 
but I don’t want you to put the sign up yet; just put up the 
thing afterwards.” 


134 Q. Did there come a time when you took any mem¬ 
ber of the personnel staff of the Office of Space Con¬ 
trol to the G Street Building. A. There did, yes sir, but, 

* * * a short time prior to that, I went to Mr. Quirk’s office, 

• ••••••••• 

and made a notation, I think, here in my book—I went to 
his office on the 10th of March. 


139 Q. Mr. Whiteford, state the substance of any con¬ 
versation which transpired between you and Mr. 
Quirk or any other official on that day, in brief. A. On or 
about that date—it might have been a day later, but on or 
about that date, I went to Mr. Quirk’s office— 


140 I told Mr. Quirk, “I would suggest that it would 
be a good thing if I printed some postal cards, prob¬ 
ably five hundred postals, that I intended to be printed and 
sent out to prospective clients that I thought might be in¬ 
terested in that type of property.” I said, “I will put a 
small description of the building on them, that it is for 
rent or for sale.” 

He said, “I think that would be a good idea.” 

By Mr. Wilkes: 

Q. Did you sent out the cards ? A. I did. 

Q. Have you endeavored to get a copy of the card? A. 
I have, but it has been five years ago and, of course, they 
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printed thousands of cards for me, and in their records 
they had no copy of it. 

141 However, I sent one and showed one to Mr. Quick. 


Q. Did there come a time when you had an engagement 
to show properties to a member of the personnel of the 
Office of Space Control? A. There was. 

Q. Did you show this property at that time? A. I did 


142 Q. Mr. Whiteford, when was the date that the 
first cards were sent out? 


A. Between the 22nd of March and the 1st of April, 1936. 


Q. How many of them were sent out? A. Five hundred. 

• ••••••*•• 

143 Q. Coming back to the showing of this property 
to a representative of the Office of Space Control, 
when did you show the property? A. About the middle of 
April, I telephoned to Mr. McAlester in the Office of Space 
Control—he was employed in that office. I knew him, and 
he looked after property for the Government, when they 
were in need of property for office space, and I telephoned 
to Mr. McAlester and told him I had several properties 
that I wanted to show him, and I told him that one of them 
was at Eighteenth and H. I asked him if I could pick him 
up at his office, just a couple blocks from there. He sug¬ 
gested he would walk up to Eighteenth and H, and meet me 
on the corner, that it would be just as convenient for him, 
and probably more convenient for me, and I would meet 
him there, which I did do, and I suggested a building within 
a few doors of Eighteenth and H, across from the Powa- 
tan, which was not very suitable for their needs, and then 
I took him to a building in my car on Seventh Street, and 
he also remarked that that did not seem to be what they 
could use. 
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I said, “Mr. McAlester, I have a building that I have 
already submitted to Mr. Guthridge in your office that is, 
in my opinion—that could be made very suitable, but it is 
not quite ready yet; they won’t have that available 

144 until the 1st of October. That is here on G Street.” 

We were then on Seventh Street, just below New 
York Avenue. I said, “That is the building that I pri¬ 
marily want to show you.” 

He said, “Well, take me over there.” 

So I took him to 613-621 G Street, and we went into the 
building, on the first floor, and I told him that it would be 
the 1st of October, as I had been notified by Mr. Quirk of 
the Hecht Company, before it would be available. 

We looked at the first floor, and walked over to one of 
the elevators in the center of the building. I pointed out 
the fact that they had put down a new wood floor in the 
building, which would seem to make it desirable for office 
space—that was over a concrete floor—that they had re¬ 
newed the electric wiring, and had put in a number of out¬ 
lets, and that I thought it would be a very desirable place. 
I pointed out to him the fact that it had an alley running 
on the entire west side of the building, and also an alley 
in the rear, which made exceptionally good light. I told 
him that there were originally six floors, but that they had 
floored over an extra floor at the top, that the sixth floor 
ceiling was very high, and the Hecht Company, so Mr. 
Quirk told me, had made an extra floor up there, which 
gave seven floors which were usable, and I asked him if he 
would not go up and look at those floors. 

He said, “Is this floor typical?” 

I said, “Yes, as to space, but there are some changes 

145 above the first floor.” 

He said, ‘ 1 The building is not ready yet. I am glad 
to know about it, but it won’t be of any use to go above 
the first floor now.” 

Then we left the building. 

• •*•••••** 
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Q. Did you have a conversation after that with Mr. 
Quirk with respect to showing the property to Mr. McAl- 
ester, and, if you did, fix the time and the place of the con¬ 
versation. A. Either that day or a day or two afterwards, 
when I returned to the office, I found that Mr. Quirk had 
telephoned to me in a notation in the incoming call book 
which I have here that my secretary had made, that Mr. 
Quirk had telephoned me and asked me to phone him. 

Mr. Simon: What is the date of that, please? A. The 
date of Mr. Quirk’s call is April 16. 

• #****###• 

150 Q. Did you talk to Mr. Quirk at or about that time? 
A. * * * I called him back as soon as I returned to the 

office, and I told Mr. Quirk that I had shown the building to 
Mr. McAlester of Space Control a short time previously, 
and in the conversation preceding that he asked me what I 
was doing in regard to the building, what I was doing in at¬ 
tempting to dispose of it, and I told him that I had had Mr. 
McAlester to the building, and he said that he was very 
glad to know about that, and he wanted to know what he 
said, and I said that Mr. McAlester, of course, knew that 
it would be some months before it was available— 

Q. You have already stated your conversation with Mr. 
McAlester. Did you repeat, in substance, what you just 
testified to, to Mr. Quirk? A. I did. 

Q. Was there anything further that transpired at that 
time between you and Mr. Quirk? A. Nothing, ex- 

151 cept that he asked me what I was doing about private 
tenants, and I told him of the postals that I had 

printed, that I had sent out some two weeks previously, and 
that while I was getting some inquiries on them, they were 
not of a very substantial nature; they were people that 
were replying that apparently were not financially able to 
take a building of that size, and I had not reported them 
to Mr. Quirk because I knew that he would not consider 
them as tenants. 

• •#••*•••• 
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152 Q. Did there come a time when you renewed your 
request for permission to erect a sign? A. Yes, sir, 
in July. 


and he said, “Yes, you can put a sign up in about a month’s 
time,” 

• ••••••••* 

155 Q. The sign was erected by you about when, Mr. 
Whiteford? A. A few days prior to August 28, 

1936. 

Q. Mr. Whiteford, did there come a time when Carl G. 
Rosinski got in touch with you with respect to this build¬ 
ing? A. There did. 


156 A. About the first of September, 1936, Mr. Carl Ro¬ 
sinski telephoned me and said he had seen my sign 
on the property, for sale or lease, and he wanted to know 
how much rental was being asked for the property. He 
first asked me if I would cooperate with him if he could 
secure a tenant. 


I told Mr. Quirk that Mr. Rosinski had telephoned to me 
and asked me if I would cooperate with him in securing 
a tenant for the building. I told Mr. Quirk that Mr. 
157 Rosinski was a very responsible person, and he said 
that he knew him, and that I would like to have the 
privilege of cooperating with him, and that I had asked 
Mr. Rosinski whom he had in mind that he wanted to sub¬ 
mit the property to, and Mr. Rosinski said “I want to sub¬ 
mit it to the Government.” 


I told Mr. Quirk that I had told Mr. Rosinski that I had 
already submitted it to the Government as he, Mr. Quirk, 
knew, but that I had no objection, but I would have to get 
his, Mr. Quirk’s, permission—I felt I should—and Mr. 
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Quirk said “Sure; go ahead; go ahead and submit it to the 
Government.” 

I then called Mr. Rosinski back. 

• *••••••*• 

Q. • • * Did there come a time when Mr. Rosinski wrote 
you a letter, dated September 24, 1936, a purported copy 
of which I hand you ? A. There did, but prior to that time 
Mr. Rosinski requested that I furnish him with the plans 
of the building. 

Q. What did you do? A. I called Mr. Quirk and 

158 told him that Rosinski had requested the floor plans 
of the building for his prospective client. 

The Court: WTiat was the date ? 

The Witness: A few days after the first of September, 
and immediately I received Mr. Quirk’s permission to sub¬ 
mit them. 

By Mr. Wilkes: 

Q. Did you get the plans, and, if so, from whom, and 
where ? 

159 A. I did, from Mr. Quirk’s office. 

Q. Approximately when? A. The first part of Septem¬ 
ber. 

Q. What did you do with those plans? A. I delivered 
them immediately to the office of Mr. Carl Rosinski in the 
Homer Building, Thirteenth and F. 

Q. Did you receive from Mr. Rosinski a letter of Sep¬ 
tember 24? A. Yes, sir, I did, 

• •••••••*• 

but prior to that time I had received a phone call from Mr. 
Rosinski relating to this offer, a few days before this, 

160 in which he said— 

• ••••••*#• 
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Q. Did you report Mr. Rosinski’s call to Mr. Quirk? A. 
I did, yes, sir. I went down to Mr. Quirk’s office about the 
21st of September, about that date. I told Mr. Quirk that 
Mr. Rosinski had telephoned to me that after receiving the 
plans, some days afterwards, he had talked to his prospec¬ 
tive client, who turned out to be the Social Security, and 
that they had indicated that they would pay thirty-eight 
thousand plus dollars for the property, which Mr. Rosin¬ 
ski— 

• •••••••*• 

Q. As annual rental? A. Yes, sir—which, as Mr. Ro¬ 
sinski explained to me, was as much as the Government 
would be allowed to pay for the property under the law. I 
told Mr. Quirk that I had told Mr. Rosinski that the Hecht 
Company was asking $50,000 a year for the property, and 
that Mr. Rosinski had replied that they could not pay that, 
that they were limited to 15 per cent of the total assessed 
value of the property, that being the assessment on the 
building and the land, and that computed, the 15 per cent 
figure, something over $38,000, and Mr. Quirk said that, 
well, he did not care about that, what the Govern- 
161 ment would pay, that he wanted $50,000 a year for it. 

He said, “You know, that is what I told you we 
wanted in the way of rental for it.” 

I said, “Yes, sir, I know you did, but Mr. Rosinski has 
told me that under the law he has been told by a gentleman 
of the Social Security, Mr. Leach”— 

• ••*•**•*# 

I told Mr. Quirk that Mr. Rosinski had told me what he had 
been told by Mr. Leach, and Mr. Quirk repeated again— 
he said, “You know what we are agreed on, $50,000 a year 
rental.” 

I said, “Yes, sir, that is true, but we also agreed to quote 
the price, the sale price, if we could find a prospective 
purchaser, at $450,000, and you said you would trade down 
from that, and when you told me to quote $50,000 as the 
rental price, I reminded you that we might have to trade 
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down from that. In this case,” I said, “the Government 
has no other alternative; they cannot pay more than that. 
They are limited under the law.” 

162 He again reiterated that he did not care about that, 
that he wanted $50,000, and it was up to me and Mr. 

Rosinski to sell the Government on his proposition that he 
wanted $50,000 a year, and that was final, and it was up to 
me to go back, and Mr. Rosinski also, to convince the Gov¬ 
ernment that it was very cheap space, much cheaper than 
they were getting comparable space for, that the building 
had over 400,000 square feet in it and, figured on a foot 
basis, it was very reasonable quarters. 

Q. Thereafter did Mr. Rosinski write you that letter 
which has been referred to? A. Yes, sir. 

Q. Did you send a copy of that letter, or the original of 
it, to Mr. Quirk? 

####•#***• 

A. Yes, sir. 

**••****•• 

163 Mr. Wilkes: I offer Mr. Rosinski’s letter, the orig¬ 
inal of which was delivered to Mr. Quirk, in evidence 

marked Plaintiff’s Exhibit No. 6. 

##•*•###*# 

“Mr. Guy Whiteford, 

“Southern Building, 

“Washington, D. C. 

“Dear Mr. Whiteford: 

‘ 1 Since our conference yesterday morning with Mr. Quirk 
of the Hecht Company, I have discussed at great length the 
proposed leasing of the G Street building to the United 
States Government, with the following results: 

“ (1) Being limited by law to the payment of rent not in 
excess of 15 per cent of the assessed value of any building, 
they cannot pay more than approximately $38,000 per an¬ 
num for the use of this building. 
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“(2) The law, however, provided that they may 

164 spend on alterations an amount not to exceed 25 per 
cent of the yearly rent. They can, therefore, spend 

as much as $9500 on alterations which, of course, can be 
considered as part of the rental. 

“ (3) In addition to the above, they are allowed to pay a 
further rental of 15 per cent of the cost of any and all alter¬ 
ations made by the owner of the property. 

“(4) In order to make the building suitable for their 
needs, it will be necessary: 

“ (a) That two toilets be placed on each floor. 

“(b) That a wood floor be provided throughout the 
building. 

“ (c) Additional floor plugs or outlets be provided to take 
care of their tabulating machines, and so forth. 

“(d) That the heating plant be adequate to maintain a 
temperature of 70 per cent in zero weather. 

“Roughly, the above is the situation which confronts the 
Social Security Bureau, who are interested in leasing the 
building. If the Hecht Company is willing to deal on this 
basis, the Bureau awaits a definite offering of the property, 
being willing to take possession as soon as it is possible 
for the owners to vacate and the building may be ready for 
the Government’s occupancy. 

“I would appreciate it very much if you will discuss the 
matter again with the proper parties, and advise me 

165 if the above is interesting. 
**•••••••• 

Q. • • •, the original of that letter, was delivered by you 
to Mr. Quirk, did there come a time when you had a confer¬ 
ence with Mr. Quirk and Mr. Rosinski? A. I did. I had a 
conference first with Mr. Quirk. Before Mr. Rosinski was 
with me, * * * I went down with the letter and discussed 
it with Mr. Quirk, and he called my attention to the fact 
that it said $38,000, only thirty-eight thousand plus. 

I said, “Yes; this is in line with what the Government 
can do. It is all that they can do.” 
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He reiterated the same thing he had said to me before, 
that “We are not going to take that. You know what we 
told you w T e wanted for it, and we will not take less than 
that. It is up to you to sell them on our price.” 

After some more conversation along the same line, in 
which he voiced the same condition, and I offered the same 
arguments that I had previously, I left and went back, and 
reported to Mr. Carl Rosinski what Mr. Quirk had said, and 
Mr. Carl Rosinski suggested that he go with me to Mr. 
Quirk. He said, “I would like to present this, if you have 
no objection, from my angle.” 
«••••••••• 

166 Q. Did the two of you go down to see Mr. Quirk? 

A. A few days after that, in September, we 

• ••••••••• 

167 went to Mr. Quirk’s office, and Mr. Rosinski repeated 
the same arguments that I had given to Mr. Quirk. 

He referred to the law, as to what the Government could 
pay. 

Mr. Quirk said, “I am not interested in the law.” 

He said, “It is your job to get me $50,000 a year.” 
“Well,” Mr. Rosinski said, “we are limited by the as¬ 
sessed value of the property.” 

“Well,” he said, “you fellows go down and get the assess¬ 
ment changed, get the assessment raised.” 

I said, “We could not do that, Mr. Quirk.” 

He said, “Yes, you could. I don’t care how you do it. I 
want $50,000 a year, so get the assessment raised to w'here 
15 per cent of the total assessment will give us $50,000 
rental.” 

Mr. Rosinski said, “We could not do that, or be a 

168 party to it; we know we could not do it, and we do 
not want to be a party to it.” 

He said, “It is your job to get me the rental I am asking. 
You are my representatives, and it is your job to get that 
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price, and don’t use the time arguing. ’’ He said ‘ ‘ I am very 
busy, and you are taking my time this morning, when I told 
Whiteford what we want in the way of rental, and you are 
i here spending your time with me, instead of working for 
me to get the rental that I want. Instead of using argu¬ 
ments as to how cheap this space is, you are trying to get 
me to come down. ’’ 

Mr. Rosinski said, “We are limited under the law, and 
the argument is of no avail. W"e have told the Government 
how cheap this space is. We realize that on a foot basis it 
is very cheap, but there is no alternative. They cannot get 
around this provision of law\” 

Mr. Quirk was just as firm. He said, “Well, I say to you 
that that does not interest me. It is your job to do it. You 
are representing me, and you go back and work on them, 
and not take my time.” 

Q. Thereafter, on November 18, 1936, did there come to 
' your attention a letter which Mr. Rosinski had sent to Mr. 
Quirk? 

###•••***• 

A. Yes, sir. Mr. Rosinski told me by telephone 
i 169 that he had sent this letter to Mr. Quirk. 

Mr. Wilkes: I offer this in evidence. 
*••••••••• 

Plaintiff’s Exhibit No. 7. 

#*##**#*#• 

“Mr. George G. Quirk, 

“The Hecht Company, F and 7th, 

“Washington, D. C. 

“Dear Mr. Quirk: 

“I had a call again this morning from the Social Security 
Office of the United States Government relative to your G 
Street warehouse building. 

“While this bureau has taken space in Baltimore, 
I 170 there is the possibility that they can also use this 
property. 
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“Are you willing to deal now as previously suggested? 
If so, I would like very much to go into the matter further 
with you. 

“Very respectfully, 

“Carl G. Rosinski.” 

I now exhibit to defendant’s counsel a letter in response 
to the letter last read, dated November 28, 1936, and offer 
this as Plaintiff’s Exhibit No. 8. 

*•#*••*#*• 

“Mr. Carl G. Rosinski, 

“Realtor, Homer Building, 

“Washington, D. C. 

“Dear Mr. Rosinski: 

“In reference to your letter of November 18, we would 
not be interested in leasing our G Street warehouse in ac¬ 
cordance with your previous suggestions. 

“Very truly yours, 

* ‘ The Hecht Company, 
“George M. Quirk, 

“Store Manager.” 

****#*•##* 

171 I offer in evidence next, your Honor, a letter of 
February 3, 1937, from the Hecht Company to the 
United States Department of the Interior, and ask that it be 
marked as Plaintiff’s Exhibit No. 8^. 

• **•••#**# 

The letter is on the letterhead of the Hecht Company— 
it is a photostatic copy of the letter, dated February 3,1937, 
to the United States Department of the Interior, National 
Park Service, Washington, D. C., attention of Mr. C. J. 
Guthridge, Acting Chief, Division of Government Space 
Control. 

“In reference to our conversation of a short time ago, 
we shall be ready to vacate our present warehouse building 
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at 613 G Street, Northwest, on February 20, 1937. If any 
of your departments are interested, will you kindly have 
them communicate with me at once. 

“Very truly yours, 

i “George M. Quirk, 

“Vice President and Store Manager.” 

• •**•••••# 

173 Q. Prior to the occupancy of this property by the 
United States Government, had you any knowledge 

whatever that Mr. Quirk had written this letter of February 
3? A. None. 

•.. 

Q. Approximately what time did the United States Gov¬ 
ernment occupy the property? A. I would think in June 
or July of 1937. They started to remodel some time in May, 
I know, for the Government. I would think in June or 
July—l haven’t the exact date—of 1937. 
*•#••••••• 

174 Q. When and under what circumstances did you 
first learn of the existence of this letter of February 

3, 1937 ? A. I learned it at one of these pretrials, or when 
certain testimony is taken—I don’t know the legal term, 
but I understood that there was some testimony to be taken. 
• ••••••••« 

175 Q. Was it during the year 1938? 

• •*••••••• 

A. I think so. It was long after this deal was made that 
I learned that. 

• ••••••••• 

176 Q. Mr. Wliiteford, when the court adjourned for 
the luncheon recess we were discussing, or you were 

testifying with respect to the letter of February 3, 1937, 
from Mr. Quirk to the United States Department of In¬ 
terior, Division of Government Space Control, which said 
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in part, “If any of your departments are interested, will 
you kindly have them communicate with me at once.” Did 
you have any conversations with Mr. Quirk with respect to 
this building shortly before February 3, 1937? A. I did 
in November and also in December. 

Q. And in substance—first, give the best date you can 
and state the substance of the conversation in so far as it 
related to this building on each of those occasions ? A. On 
November 11—I think that is correct—Mr. Quirk phoned 
me. 

• #*•••• • • # 

178 Q. Did you talk to Mr. Quirk that day or shortly 
thereafter on the phone or in his office? A. I did. 

I telephoned him back and talked to him, and said it seems 
like you want to develop some kind of a private tenant at 
this time. I told him I had shown the building to a num¬ 
ber of people and I had not developed anything that was 
tangible who would indicate that they were able to take 
that much space. 

Q. Now, was there another date on which you received a 
call from Mr. Quirk? A. Yes. He phoned me in January. 
I think it was January 12, 1937, and at that time he again 
reiterated it was getting much closer to the time they were 
going to vacate this building to go to their new building 
which he said at that time was about finished, and felt he 
should have a tenant by that time. He wanted to know if 
I had any offers and I told him that the people only wanted 
a small amount of space so I had not been able to produce 
anything which was tangible in the way of an offer. 

• ##•••* 

179 Mr. Wilkes: May it please the Court, I offer the 
letters of March 26, 1937, and May 12, 1937, and ask 

that they be marked for the purpose of identification, re¬ 
spectively, Plaintiff’s Exhibits 9 and 10. 



28 
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• •*••••••• 

A. I think so. It was long after this deal was made that 
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• ••••••••• 
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from Mr. Quirk to the United States Department of In¬ 
terior, Division of Government Space Control, which said 
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in part, “If any of your departments are interested, will 
you kindly have them communicate with me at once.’ , Did 
you have any conversations with Mr. Quirk with respect to 
this building shortly before February 3, 1937? A. I did 
in November and also in December. 

Q. And in substance—first, give the best date you can 
and state the substance of the conversation in so far as it 
related to this building on each of those occasions ? A. On 
November 11—I think that is correct—Mr. Quirk phoned 
me. 

• *#•••• 

178 Q. Did you talk to Mr. Quirk that day or shortly 
thereafter on the phone or in his office? A. I did. 

I telephoned him back and talked to him, and said it seems 
like you want to develop some kind of a private tenant at 
this time. I told him I had shown the building to a num¬ 
ber of people and I had not developed anything that was 
tangible who would indicate that they were able to take 
that much space. 

Q. Now, was there another date on which you received a 
call from Mr. Quirk? A. Yes. He phoned me in January. 
I think it was January 12, 1937, and at that time he again 
reiterated it was getting much closer to the time they were 
going to vacate this building to go to their new building 
which he said at that time was about finished, and felt he 
should have a tenant by that time. He wanted to know if 
I had any offers and I told him that the people only wanted 
a small amount of space so I had not been able to produce 
anything which was tangible in the way of an offer. 

• ##•••• 

179 Mr. Wilkes: May it please the Court, I offer the 
letters of March 26,1937, and May 12, 1937, and ask 

that they be marked for the purpose of identification, re¬ 
spectively, Plaintiff’s Exhibits 9 and 10. 
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Mr. Koenigsberger: We object on the ground that they 
are a self-serving declaration and hearsay, as your Honor 
can see by reading them. 

###*•#* 

180 The Court: I overrule the objection. 

Mr. Koenigsberger: And we object to your 
Honor’s action in so doing. 

• ##*•*• # • # 

(Carbon of letter dated March 26, 1937, from Mr. White- 
ford to Mr. Quirk, was marked “Plaintiff’s Exhibit No. 9” 
and received in evidence.) 

(Carbon of letter dated May 12, 1937, from Mr. White- 
ford to Mr. Quirk, was marked “Plaintiff’s Exhibit No. 
10” and received in evidence.) 

• **•••• * • # 

181 “March 26,1937 

Mr. George M. Quirk, Gen. Mgr. 

The Hecht Company 
Washington, D. C. 

Dear Mr. Quirk: 

Referring again to the proposition which Mr. Carl Ros- 
inski and myself presented you some months ago from the 
United States Government to lease premises 613-17 G. 
Street from plans we secured from you for this purpose, I 
beg to advise you that I again talked to Mr. Guthridge of 
the Space Control Department this morning and he re¬ 
peated the original proposal which he made, namely, that 
they would be willing to take the entire building subject to 
certain alterations and improvements at a yearly rental 
of 15% of the total assessed value which amounts to some¬ 
thing over $38,000, as you know.” 

Mr. Koenigsberger: May I interrupt. If your Honor 
please, I understand these letters are not being read as 
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evidence of the truth of their contents but merely evidence 
of the fact that those letters were written. 

The Court: And were received by Mr. Quirk. 

• ##*••# # * # 

Mr. Koenigsberger: But not as evidence of the truth 
of what they contain. 

182 The Court: It is evidence of what he said in let¬ 
ter form to Mr. Quirk. I will appropriately instruct 

them at the proper time and, if you have any instruction 
on that, I will be glad to consider it. 

Mr. Wilkes (continuing reading Plaintiff’s Exhibit No. 
9:) 

“You stated to Mr. Rosinski and myself at the time we 
submitted you this offer from the Government that you 
wished us to state to the Space Control you wanted $50,000 
per year which we did, and Mr. Guthridge pointed out at 
that time as we then advised you, that they could not under 
the law pay this amount. I again this morning reminded 
Mr. Guthridge that you had stated you wanted $50,000, and 
he in turn said that he did not see any way under the law 
where they could possibly pay more than his original offer 
but that he would be willing to take the property as soon 
as you could deliver same at the original offer. I have, as 
you know, discussed this again with Mr. Guthridge a num¬ 
ber of times and so has Mr. Rosinski since they made the 
original proposal and both Mr. Rosinski and myself feel 
that, all things considered, it is a very fair proposal. 

“I have, at your request, had my sign changed to read 
that we would consider offers for one or more floors and 
have also inserted several ads at your suggestion in 

183 the daily newspapers and am quoting the floors at 
$10,000 per floor. I have also had five hundred pos¬ 
tals printed and have forwarded to all those whom I thought 
might be possible prospects. I have had a number of phone 
calls and inquiries from other brokers but practically all 
the inquiries are for less than one floor. 
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“Therefore, I would again most urgently advise that you 
reconsider this Government offer as I feel confident that 
the department they contemplate putting in the building, 
being one of a permanent nature, will be such that they 
will continue to occupy the building for, I believe, many 
years. 

“Thanking you for your further consideration, and kind 
regards, I remain, 

Very truly yours,” 

and signed by “Guy Whiteford.” That was on March 26. 

On May 12, 1937, this letter was sent and in due course 
received by Mr. Quirk: 

“May 12,1937 

Mr. George M. Quirk, Gen. Mgr. 

The Hecht Company 
Washington, D. C. 

Dear Mr. Quirk: 

I called on you some days ago to again urge you to accept 
the proposition which the Government made for your 
184 warehouse, 613 G. Street and which Mr. Rosinski and 
myself discussed with you at length at that time. 

“I found you were in Baltimore and I left a note for you 
along the same line and I have since gone back over the 
prospects which I have received from the numerous postals 
which I sent out and the contacts which I made with other 
brokers but I regret to say that these efforts have not pro¬ 
duced any results. I have been running another ad and so 
far have received no calls, and in the last several weeks I 
have not received any calls from my sign which I had 
changed to read along the line which you suggested. 

“Mr. Guthridge definitely stated to Mr. Rosinski and my¬ 
self that the Government could not pay in any one year 
more than 15% of the assessed value of the property and 
when I went back and discussed it with him a number of 
times, pointing out as I did that even at $50,000 per year 
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the Government would be getting very cheap space when 
considered on a per foot basis, he readily agreed with all 
this but he did not see any way to get around this proposi¬ 
tion of the law. 

“If you have any suggestions to offer that you think 
would assist Mr. Rosinski and myself will you kindly so 
advise me. In the meantime, I assure you I will continue 
my efforts to attempt to interest private individuals in the 
property as you stated you would naturally prefer 

185 to lease to some reputable private concern due to the 
uncertainty of a Government lease. 

“Thanking you and awaiting your further advice. 

Very truly yours 

Guy Whiteford.” 

********** 

Q. Mr. Whiteford, you refer in these letters to a sign, 
and I hand you Plaintiff’s Exhibit No. 5 for identification. 
I will ask you whether that is the sign which you referred 
to in those two letters? A. (Examining Exhibit 5) It is. 

Q. When was that photograph taken? A. Immediately 
after the first of June when I talked to Mr. Quirk and the 
sign was still there and he said he did not feel he owed us 
a commission. 

********** 

186 Q. The first of June of what year? A. 1937. 

• •#*••••*• 

Q. Did Shannon & Luchs have a sign on the building, Mr. 
Whiteford? 

• *•••••••• 

187 A. * # * Some other real estate broker—I think 
Shannon & Luchs—and I called Mr. Quirk’s office 

and the sign disappeared a short time after that. 
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He asked me to remove my sign on the first day of June, 
1937 

• •••****•• 

190 Q. Now, Mr. Whiteford, did you receive any 
acknowledgment, by letter or by telephone or in any 

other way, to your letter to Mr. Quirk of March 26, 1937? 
A. None, whatever. 

Q. Did you receive any acknowledgment, by letter or 
otherwise, to your letter of May 12, 1937 ? A. None, what¬ 
ever. 

• ••••••••* 

Q. When those letters were written had you any knowl¬ 
edge that Mr. Quirk, by means of this letter of February 
3, 1937, or in any other manner, was negotiating directly 
with the Government for the leasing of this building? A. 
Absolutely none. 

• •••*••••• 

Mr. Wilkes: * * # I offer a letter from the United States 
Department of the Interior, National Park Service, signed 
by A. E. Demaray, Associate Director, under date of April 
28, 1937, 

• •••*••••• 

191 (Said letter dated April 28, 1937, from A. E. De¬ 
maray to George M. Quirk, was marked “Plaintiff’s 

Exhibit No. 11,” received in evidence, and is in the words 
and figures following:) 

“April 28, 1937. 

Mr. George M. Quirk, 

Store Manager—The Hecht Co., 

7th and F Streets, N. W., 

Washington, D. C. 

My dear Mr. Quirk: 

“In accordance with negotiations between you and the 
Space Control Division, which supersede the conditions 
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outlined in our letter to you of April 5, the Government will 
lease the warehouse at 613 G Street, N. W., for use of the 
Government Printing Office, at an annual rental of $38,450. 
In consideration of the stipulated improvements, altera¬ 
tions and repairs, which the lessor agrees to make in the 
building, the Government will reimburse the lessor for the 
cost of such improvements, a sum in addition to the basic 
rent not in excess of $8,500, in monthly payments; these 
costs to be submitted to the Government, itemized and 

192 certified by affidavit. 

“The lease will commence w T ith occupancy and con¬ 
tinue for one year, subject to funds being made available 
by Congress for the payment of rent for the period begin¬ 
ning July 1, 1937; with a provision that, at the option of 
the Government, the lease may be renewed annually to 
June 30,1941, and during all renewals, the Government will 
have the privilege of canceling the lease upon ninety days 
notice, and subject to such conditions as are listed below: 

“It is understood that you, as the lessor, shall comply 
with all municipal ordinances, regulations and statutes re¬ 
lating to buildings and their equipment in the District of 
Columbia, and shall place the building in satisfactory ten- 
antable condition—including necessary structural and me¬ 
chanical repairs—and shall keep the building in such ten- 
antable condition during the term of the lease or its re¬ 
newals. 

“As part consideration of the lease, the Government shall 
perform all services incident to the operation of the build¬ 
ing, including heating, lighting, cleaning, elevator opera¬ 
tion and guarding, and will make all minor repairs and im¬ 
provements to the building and its equipment incident to 
the occupancy thereof, including temporary partition work, 
temporary floor covering, and the furnishing and erecting 
of special lighting equipment, as an extension of the 

193 present service lines in the building. 

“In vacating the building for use of the Govern¬ 
ment it is understood that the lessor shall remove all tempo¬ 
rary wmoden and "wire partitions, window grills, and equip- 
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ment installed by the lessor. The building shall be thoroughly 
cleaned throughout, and ceilings and walls shall be painted 
on the sixth floor and in the reconditioned toilet rooms. 

“The lessor shall entirely recondition the present toilet 
i rooms in the basement and on the second floor, including 
the installation of new fixtures and other equipment where 
the existing fixtures and equipment are not satisfactory for 
reuse. 

“The lessor shall provide toilet rooms on the sixth floor, 
in accordance with the plan submitted by the Government, 
including all enclosing partitions, doors, stall partitions, 
lighting fixtures and equipment, radiation, painting, 
plumbing and fixtures—the toilet rooms to include a men’s 
toilet having six closets, three urinals and six lavatories, 
and two women’s toilets, one having four closets and five 
lavatories, and the other two closets and two lavatories. 
The lessor is to provide cold water supply and drain at 
I one point on each floor to which the Government will con¬ 
nect its own drinking water system. 

“It is understood that the lessor will make any and all 
repairs and improvements to the building and its 
194 equipment required by the District to comply with 
all municipal ordinances, including the installation 
of a fire alarm system, the required enclosure of inside 
stairs, and the equipment of the east freight elevator with 
necessary protection gates and contacts to permit the use 
of the elevator for passenger service. 

“In this connection the Government Printing Office will 
maintain a force of approximately 50 employees with head¬ 
quarters on the first floor and operating throughout the 
building; also a force of approximately 150 will be located 
i on the sixth floor, which shall be given consideration in 
establishing necessary exits and elevator facilities. 

“The lease will contain a provision that the heating sys¬ 
tem shall permit the maintenance of a 70 degree room tem¬ 
perature on the first and sixth floors, and a 65 degree room 
! temperature on the other floors when the temperature out¬ 
side ranges from 65 degrees to zero degrees. 


37 


“Upon receipt of your knowledgment of this letter, indi¬ 
cating your acceptance of this proposal, and an effective 
date of occupancy is established, the lease for the building 
will be prepared for execution. 

Sincerely yours, 

(SGD) A. E. DEMARAY 

Associate Director.” 

CJG.-GHS 

195 Mr. Wilkes: Counsel on both sides are in agree¬ 
ment that the letter dated April 5, 1937, referred to 

in the letter of April 28, 1937, was signed and delivered 
but was superseded by the letter of April 28, 1937, and is 
not particularly pertinent. 

Now, I offer letter dated May 5, 1937, from Mr. Quirk, 
Store Manager of The Hecht Company, to the Department 
of the Interior, Attention Mr. A. E. Demaray, and ask that 
it be marked Plaintiff’s Exhibit No. 12. 

*#•#•«•### 

“May 5, 1937 

Department of Interior 
National Parks Service 
Washington, D. C. 

Attention: Mr. A. E. Demaray, Associate Director 
Dear Mr. Demaray: 

“Reference is made to your letter of April 28, 1937, to 
me as Store Manager of The Ilecht Company setting forth 
the terms and conditions of a proposed lease by The Hecht 
Company, which is a body corporate organized under the 
laws of Maryland, of the warehouse at 613 G Street, 

196 Northwest, Washington, D. C. for the use of the Gov¬ 
ernment Printing Office. 

‘ 1 The Hecht Company is willing to accept the terms 
and conditions of your letter and desires to have a definite 
time fixed when the Government will take possession, either 
on a day certain or upon the completion of the improve- 
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ments and modifications it is required to make in the build¬ 
ing. 

“The Hecht Company also desires a copy of the form of 
lease with the Government. 

“Immediately upon your approval of this letter The 
Hecht Company will be in to remodel in acccordance with 
plans and specifications you have approved and is assured 
by its contractors that the work can be completed within 15 
days. 

Very truly yours, 

(Signed) GEO M. QUIRK 
Store Manager” 

Mr. Wilkes: Your Honor, we offer as Plaintiff’s Exhibit 
No. 13 letter dated June 14, 1937, from Mr. Quirk to the 
Department of Interior. 

********** 

197 “June 14, 1937 

Department of Interior 
National Park Service 
Washington, D. C. 

Attention: Mr. A. E. Demarav, Associate Director 
Dear Mr. Demaray: 

“We enclose herewith certified invoices from James L. 
Parsons, Contractor, and William Doolan, amounting to 
$10,458.87 covering remodeling of building 613 G Street, 
N. W., now occupied by the Government Printing Office. 
Affidavit signed by the writer certifying that this amount 
was expended by The Hecht Co. is also enclosed. We trust 
this is the information you desire in order to prepare the 
lease, the effective date of which is to be as of June 1,1937. 

Very truly yours 

THE HECHT CO. 

(Signed) GEO M. QUIRK 

Vice President and Store Man¬ 
ager.” 
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198 Mr. Wilkes: I offer in evidence as Plaintiff’s Ex¬ 
hibit No. 14 the formal lease, may it please the 

Court, between The Hecht Company and the United States 
of America, dated the first day of June, 1937. 

**####*#•* 

199 The date is the first day of June, 1937. It is between 
The Hecht Company and the United States of Amer¬ 
ica. The property leased is 613 G Street, Northwest, known 
as Lot 803, Square 454. The rental is at the rate of $38,- 
449.92 per annum and provides that no renewal thereof 
shall extend the period of occupancy of the premises beyond 
the 30th day of June, 1941, and provided that the Govern¬ 
ment may terminate this lease during any such renewal 
period upon ninety days’ written notice to the lessor. It 
is executed by The Hecht Company, by Charles B. Dulcan, 
Sr., Vice President, in the presence of George M. Quirk, and 
the United States of America, by A. E. Giegengack, Public 
Printer. Mr. Quirk acknowledges it as Assistant Secretary 
of The Hecht Company and for and on behalf of the cor¬ 
poration as attorney in fact. 

*####•**•* 

200 Q. Mr. Whiteford, of your personal knowledge, 
did the Government actually enter upon the prop¬ 
erty? A. Yes, sir; 

# ##*##*##• 

202 . Q. Will you state according to the best of your 

203 recollection^ if you can, when the sign was repainted? 
A. In March, 1937 

Q. Now, Mr. Whiteford, in either or both of the letters of 
March 26, 1937, and May 12, 1937, addressed to Mr. Quirk, 
you refer to having sent out certain post cards. I hand you 
a post card and will ask you if that is a copy of one of those 
which you sent out? A. (Examining card) It is. This is 
the one I referred to in my letter of March 26. 

Q. Now, when, according to the best of your recollection, 
was that card sent out? A. May I refresh my recollection 
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from the bill I received for these cards? I believe it was 
sometime in March. 

# #***•***• 

Q. Did you at any time exhibit a copy of the word- 

204 ing which is on that notice to Mr. Quirk? A. I did 
present it to Mr. Quirk in his office. 

Q. What did you present, a draft of one of the cards? A. 
One of these cards. 

Mr. Wilkes: I offer this in evidence and ask that it be 
appropriately marked. 

(Said postal card was thereupon marked “Plaintiff’s Ex¬ 
hibit No. 15.”) 

* ********* 

“Attention Real Estate Brokers. 

Can lease one or more floors in modern seven-story stor¬ 
age building 613-617 G Street N.W. Gross area per floor 
approximately 18,000 square feet. Rental per floor $10,000. 
Heat and elevator service furnished including sprinkler 
system. 

Guv Whiteford 
Real Estate, 

Southern Building, 

National 2432.” 

By Mr. Wilkes: 

Q. Was the idea of leasing this building out by separate 
floors rather than its entirety something you ad- 

205 advanced to Mr. Quirk or something Mr. Quirk ad¬ 
vanced to you? A. No. He suggested it. 

Q. Did he state that to you before or after February 3, 
1937, when he had submitted the property to the Govern¬ 
ment? A. After he submitted the property to the Govern¬ 
ment, because I changed my sign after that date, after he 
made the suggestion. 

Q. In other words, the changing of the sign and the send¬ 
ing out of that notice was done at approximately the same 
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time? A. Yes, sir. He gave me directions to offer each 
floor and to quote a price of $10,000. 

Q. At the time you and Mr. Quirk conferred about that 
matter, did he say to you, “1 have submitted this to the 
Government”? A. No, he did not. 

Q. At any time during the conferences between Mr. 
Quirk on the one hand and you and Mr. Rosinski on the 
other hand, were the relations of Mr. Rosinski and yourself 
explained to Mr. Quirk? A. As to the brokerage? 

Q. As to the brokerage commission to be payable and 
how it would be payable? A. Yes. I originally got Mr. 
Quirk’s permission to let Mr. Rosinski to work with me and 
I told him he would share in the commission I got; 
206 that I would pay him; that he would not be liable 
and I would pay him part of my commission if the 
deal was successful. 

«###****** 

208 Q. * * * Did you have any understanding with Mr. 
Quirk as to what percentage of commission you 

would get paid, without going into the exact details of a 
contract? 

####****** 

A. No, sir. I dealt with him before in real estate. 

• ###****** 

209 Q. * * * What was the commission as of the time 
of employment by you on February 10, 1936, to and 

including the first day of December, 1937? 

Mr. Koenigsberger: T * * * object to it upon the ground 
that he is suing on an express contract and the customary 
commission is immaterial. 

• • ##**•*** 

210 The Court: Do you wish to amend your complaint? 
Mr. Wilkes: I should like to amend it by that substi¬ 
tution after the words “Customary commission”, may it 
please the Court. 
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The Court: Do you still object? 

Mr. Koenigsberger: Yes. 

• *#•#••••• 

211 The Court: I will permit you to amend it. You 
had better dictate your amendment into the record. 

Mr. Wilkes (examining complaint): I move that I be per¬ 
mitted to amend paragraph 4 of the complaint to read as 
follows: 

“The plaintiff, after having been employed by the de¬ 
fendant, and after having rendered the service referred to 
in this complaint, is entitled to a commission in accordance 
with the established custom in the District of Columbia at 
the time of employment and to and including the time of 
the leasing of the building to the United States 
• •*••••••• 

which customary commission is at the rate of five per cent 
of the rental for the original term of the lease and 

212 five per cent of the rental for the renewal period of 
said lease, said commission to be paid coincident with 

the payment of the monthly rentals to the defendant 
herein.” 

The Court: You object to my permitting him to amend? 
Mr. Koenigsberger: Yes. 

The Court: On what ground? 

Mr. Koenigsberger: It is changing the entire theory of 
the case. 

The Court: Are you taken by surprise? 

Mr. Koenigsberger: Yes. sir. 

• •**•*•••# 

213 I shall not pretend that I have not given con¬ 
sideration to the legal proposition of whether they 

could prove quantum meruit when their claim was an ex¬ 
press contract because I had given that consideration and 
reached the conclusion that they could not, and that this 
case would be tried on the theory of an express contract or 
not at all. 

• ••••••••• 
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I want to make a further objection to the amendment, 
that this suit originally was on the theory of their case and 
that the statute of limitations is applicable to at least a por¬ 
tion of the claim. 

# *#*###### 

214 The Court: # * * I will give you until Monday, and 
I would like to hear from Mr. Koenigsberger as to 

whether or not he takes the position that he will not be 
ready to proceed with this ease on Monday, today being 
Friday at a quarter of three. 

« **#####** 

215 Mr. Koenigsberger: There is some possibility that 
we could ge ready. 

• *##*##### 

221 Monday, January 19, 1942. 

• * * #_# # * * # # 

222 Mr. Wilkes: Here it what I have drafted 

• ##**•##*# 

223 The Court: Then, this written amendment I as¬ 
sume takes the place of the dictated amendment Fri¬ 
day afternoon. 

Mr. Wilkes: Yes, your Honor. 

The Court: Is there any objection to filing the amend¬ 
ment? 

Mr. Koenigsberger: Not on the ground of surprise. We 
contend it states a new cause of action and we could not 
plead the statute of limitations as to all of it, but we are 
prepared as we were not prepared on Friday to meet the 
new issue raised by the amendment. 

* ##***###* 

The Court: Well, you do object to this on the ground that 
it states a new cause of action? 

Mr. Koenigsberger: Yes, sir; and we will plead the stat¬ 
ute of limitations, but we will take that up when the time 
comes to instruct the jury. 
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224 The Court: I overrule the objection and the amend¬ 
ment will be received, this written amendment en¬ 
titled Amended Complaint, and it will be filed with the 
Clerk’s stamp on it. 

********** 

Mr. Koenigsberger: And here is our answer which should 
also be filed. 

********** 

Guy Whiteford resumed the witness stand and testified 
further as follows: 

Direct Examination (resumed) 

By Mr. Wilkes: 

Q. Mr. Whiteford, what in your knowledge is the reason¬ 
able value for services with regard to having been—Let me 
reframe that: Please state what in your judgment is the 
reasonable value with regard to having been material for 
your various efforts in procuring the United States Gov¬ 
ernment as a tenant for this property? 

Mr. Simon: I object. There has been no showing here yet 
whether his efforts were material in securing the United 
States Government as a tenant. 

The Court: That is the sole ground of your objection? 
Mr. Simon: Yes. 

The Court: Overruled. 

A. Five per cent of the money collected by the 
226 lessor as and when collected. 

• *•••••••• 

228 Q. Mr. Whiteford, during the calendar years 1936 
and 1937, what was the customary commission pay¬ 
able to a broker for procuring a lease, such as the lease be¬ 
tween the United States and The Hecht Company which was 
entered into on or about the first day of June, 1937, in con¬ 
nection with the evidence it produced in this case? A. Five 
per cent where the lease has an undetermined term. Where 


the lease can be cancelled, such as the lease in this case in 
ninety days— 

Mr. Simon (interposing): If the Court please, I move 
that go out. 

The Court: I thought he was explaining that there might 
be some difference in certain types of leases. 

Mr. Simon: We obviously know that this lease was not 
cancelled. 

The Court: If that was the case, then— 

Mr. Simon (interposing): And it is further objectionable 
in the use of the word “payable.” It should be “paid.” 
“What was the customary commission paid,” but not 
“payable.” 

The Court: I agree with that. 

Mr. Wilkes: I will so reframe my question: 

Q. What commission was paid as a matter of custom in 
1936? 

*#**•*#**# 

229 A. The customary commission paid was 5 per cent 
where the lease had no definite term and it could be 

cancelled on ninety days’ notice, and where there is a defi¬ 
nite fixed term it is 2 1 /> per cent in advance. 

Q. Mr. Whiteford, you were not paid in advance? A. I 
was not paid in advance. 

Q. I ask you under the terms of the lease executed here 
what was the customary commission; what was your an¬ 
swer? A. Five per cent. 

Q. Mr. Whiteford, did you run any newspaper ads in con¬ 
nection with the G Street warehouse property? A. I did. 

Q. Did you so advise Mr. Quirk? A. I did. 

• *#**•**#* 

230 Q. With respect to the plans, Mr. Whiteford, which 
you obtained from Mr. Quirk or his secretary for the 

use of Mr. Rosinski, did there come a time when you re¬ 
ceived a call from Mr. Quirk or his office about those plans 
thereafter? 
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A. During March, 1937, Mr. Quirk’s office called me for 
the return of the plans that I had secured from him on 613- 
621 G Street, inclusive. 

#,#••*#•• • * 

Q. Which came first, the changing of the sign or the re¬ 
quest for the return of the plans? A. The plans. 

• * » 

231 Q. When you returned the plans to his office, did 
you see Mr. Quirk? A. No. I left them with Miss 
Farmer, I think, his secretary. 

Q. When Mr. Quirk asked you to return the plans to him, 
did he tell you the purpose for which he desired to have the 
plans returned? A. He did not. 

Q. How long had the plans been out of the possession of 
The Hecht Company at that time? A. Since sometime in 
September when I secured them for Mr. Rosinski, of 1936. 
###••••*## 

233 Q. According to the best of your recollection when 
did you first learn, giving the date as nearly as you 
can, that a permit had been issued to The Hecht Company 
for the installation of these toilets, and so forth? A. In 
June or July, 1937. 

235 Q. Mr. Whiteford, when did you cease your efforts 
to endeavor to lease The Hecht warehouse to the 

United States Government? A. I continued my efforts to 
June 1, 1937, and never ceased until they notified me to 
take down my sign. 

##**#•***• 

236 Cross-Examination 

By Mr. Simon: 

249 Q. I understood you to state that you went down 
to see him [Mr. Quirk] either on the 15th or 17th or 
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between the 15th and 17th of that month. A. That is my 
recollection, that I so testified. 

• **##*##*• 

252 Q. When you were there on that day, it was in re¬ 
sponse to his letter of February 10th and your letter 
of February 12th in which they asked you to “try to 

253 dispose of our lot at 23 N Street, Northwest, and also 
prepare a plan for disposing of our present ware¬ 
house at 613 to 621 G Street, Northwest, which we will va¬ 
cate about October 1st.” Please tell me what plans you 
made at that time to dispose of the warehouse at 613 G 
Street. A. When I received Mr. Quirk’s letter dated Feb¬ 
ruary 10th, I gave some thought to this building. He had 
stated something very unusual in the letter—“and also pre¬ 
pare plans for the disposition of our warehouse at 613 to 
621 G Street, inclusive.” 

I knew that Mr. Quirk knew that I was not an architect. 
That seemed to me the phraseology, almost, which he would 
address to an architect; and the interpretation, of course, 
that I made on it would be to prepare a plan for the disposi¬ 
tion of it. 

Q. By “disposition” you mean what ? A. “Disposition” 
could mean several things. I wanted to get his interpre¬ 
tation— 

Q. What did you take it to mean there? A. On what? 

Q. On this letter? A. That he wanted me to prepare a 
plan whereby he could either get the money out of it, of 
the building, in the way of a sale or return on the invest¬ 
ment in the way of a rental. 

• •#**###*• 

256 I think he meant to prepare an idea, to have an idea 
as to what should be done, a scheme. 

Q. What scheme did you prepare? A. I went through 
with the idea of the sign that Mr. Quirk had suggested. I 
had thought over this during the intervening time between 
when I received his letter, which was approximately Feb- 
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ruary 12th, and the time that I went down there; and I had 
come to the conclusion that it was a large building, and a 
sale would be very doubtful to a strong concern, such as 
they would want, with a substantial down payment, and that 
the best disposition of that property would be to lease it to 
the United States Government, due to the real estate mar¬ 
ket at that time, which was not any too good. 

• »•*•••••* 

Q. Now, after discussing the matter with Mr. Quirk in 
the language which you gave us last week, you immediately 
went, left there in a taxicab for Mr. Guthridge’s office? A. 
Yes. I so testified. 

258 Q. Had you gone through the warehouse before 
this time? A. Not for a few days previous— 

Q. When had you gone through the warehouse previous 
to this time ? A. I would say, six months. I had sold them 
the building and I was perfectly familiar with it. 

Q. When did you sell them the building? A. 1931. And 
I worked in the building for three years prior to that time. 

261 Q. You said that you had been through that build¬ 
ing three or four months before you went to see Mr. 

Guthridge. A. Several times. 

Q. What was the area of it? A. It was over 20,000 
square feet in the lot. I would have to count the feet. Do 
you mean the floor area? 

Q. I mean, "what was the rentable floor space in 613 G 
Street? A. That would be a matter of computation, taking 
out the stairways and elevators. I think something over 
one hundred thousand square feet. 

Q. Did you ever do that before you went to see Mr. 
Guthridge? A. No, sir. It was something over 100,000 
square feet. 

Q. What was it assessed for when you went to see 

262 Mr. Guthridge? A. I didn’t have occasion to look 
that up. I don’t remember. 
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Q. Had you ever leased prior to February 10, 1937, any 
property to the United States Government through a sep¬ 
arate contract? A. You mean 1936, don’t you? 

Q. That is right. 

****#•#*#* 

A. No. 

Q. Up until the time you went to see Mr. Guthridge here, 
which was February 15th or 17th, 1936, had you ever been 
to Mr. Guthridge’s office before? A. Many times. 

Q. In connection with the leasing to him of property? 
A. Yes. 

Q. Leasing by the United States Government? A. Yes. 
Q. Did you ever make out a card listing that property? 
A. I make out a card ? I never made out any card. 

Q. Did you ever sign a card? Did you ever sign a card 
with the United States Government? A. No. I don’t re¬ 
call that I did. I can’t be positive. 

Q. Do you know’ wdiat the custom was w T ith regard to the 
leasing of property with the Space Control at that 

263 time, in 1936? A. Yes. Generallv. 

Q. What w’as the custom ? A. To give the informa¬ 
tion on the property, the location, the assessed value, if 
they asked it. 

Q. Anything else? A. The floor area. 

Q. The floor area and the assessed value. What else? 
A. And, I think, the owmer of the property and the address 
and the general information that a broker could supply 
about it. 

Q. Did you have that floor area wffien you w T ent to see 
Mr. Guthridge? A. I had the approximate area. 

Q. How t much over 100,000 square feet? A. I never fig¬ 
ured that out exactly. It would take an architect to figure 
it out. 

Q. You hadn’t figured it out? A. Very few people 

264 can do that. Only an architect can figure that out, 
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with the openings, the three elevators, taken out, and 
all that. 

• ••##•••## 

q # # # x asked you what this area is today. A. I don’t 
know exactly. 

Q. Did you know on February 17th, when you went to 
see Mr. Guth ridge ? A. Not exactly to the foot. 

Q. Would the ascertainment of whether it was 125,000 or 
100,000 feet have any bearing on the leasing of the build¬ 
ing? A. The assessed value of the building would have a 
bearing on what they could pay for it. 
*•*••••#•• 

265 Q. But you didn’t know whether it was 100,000 
feet or 125,000 feet? A. I knew it was something 

between one hundred and one hundred twenty-five thousand 
feet. 

266 Q. What was the assessed value when you left Mr. 
Quirk’s office in your hurry to get to Mr. Guthridge’s 

office in a taxicab? A. I didn’t know at that time what it 
was. 

Q. So when you left Mr. Quirk’s office with this $50,000 
proposition for the Government, which you said that he 
wanted $50,000 rental, you thought that the Government 
could pay $50,000 for it? A. I hadn’t discussed that phase 
of it at all. 

Q. Did you tell Mr. Quirk at that time, “Mr. Quirk, there 
is no use of my going to the Government. They can’t pay 
for this property $50,000”? * * * A. No. 

267 Q. Why? A. Because we hadn’t discussed the as¬ 
sessed value. He had reduced the assessment from 

three hundred twenty-some thousand to two hundred and 
sixty thousand. I didn’t know that. 

• ••••••••• 

Q. If you had all this information that the Government 
would not pay over 15 per cent on the assessed value, don’t 
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you think it was important to say to him at that time, 
“There is no use my taking this up with them, Mr. Quirk. 
They can’t pay over $38,000 for it.” A. No. I don’t 
think so. 

Q. When you got to Mr. Guthridge’s office, what did you 
tell Mr. Guthridge t A. I told him that the building would 
be ready for occupancy about the first of October. 

Q. Is that all the information you gave him? A. No. 

Q. What else did you tell him? A. I told him where the 
building was located, that the Hecht Company had spent 
considerable money on it and remodeled it, and it was a 
much finer piece of property than when they bought 
268 it; that they had rewired it and put a number of 
wood floors in it. 

I asked him if they wanted the plans of the building. 
He said it would not be necessary now, because it would 
be some six or seven months before it would be ready for 
occupancy. 

270 Q. Mr. Whiteford, isn’t it a fact that when you sub¬ 
mit a property to the United States to Space Control, 

you are obliged to fill out a card or submit that in writing 
showing that you are a recognized broker, the name of 
the owner, the assessed value of the property, that you have 
a right to offer the property, and other matters of that 
type ? A. They later made some such regulation. I 

271 don’t think that—I know they never mentioned it if 
they had that regulation at that time. 

Q. Did you ever submit a property to the Government in 
which you did not do that? A. Oh, yes. I submitted them 
by mail. 

Q. By mail? A. And never told who the owner was. 

Q. Did you tell him, did you confirm your conversation 
with Mr. Guthridge on February 15th or 17th by mail? A. 
Not in this case. No. I went direct to the Hecht Company 
to Mr. Douglas. 

Q. 

• ••••••••• 


52 


I show you a card, a photostat of a card, used in the 
Space Control. Did you ever see a card like that? A. 
Yes. I am sure I have. 

Q. Did you ever make one out? A. Yes. I am not sure 
that I have ever signed any. 

Q. That card is signed by whom? A. Henry K. Jawish. 
Q. Who was your former partner, now deceased? Is 
that right? A. That is right. 

Q. Is that his signature? Do you recognize that signa¬ 
ture? A. Yes. I know that is Henry’s signature. 

272 Q. What is the date on that card? A. July 16, 
1936. 

Q. What space does it refer to ? A. 613 G Street. 

Q. The building in question here? A. Yes. 

Q. What does Henry say on that card to the Space Con¬ 
trol? A. He shows—They say, “Assessed value,” in 
printed figures, and his signature is the only one on here. 

Q. You mean that the assessed value is in typing? A. 
No, I know it is his signature. But whether the figure was 
given by Jawish or not, I don’t know. I would say that 
that is his signature. 

Q. Will you tell the jury what appears on that card? A. 
It speaks for itself. 

Q. Please tell the jury. A. It says, “613 G Street, 
Northwest.” It states the number of stories, which was 
seven. It states that it has a full basement. That there is 
a place “suitable for elevators,” which says “one pas¬ 
senger and two freight.” “Net usable space for us 140,000 
feet.” 

Q. What else does it say? A. They say “net usable 
space offered 140,000.” They say, “net usable space in the 
building 150,000.” 

They say, “Possession January 1st, 1937.” 

273 Then appears Mr. Jawish’s signature and his 
phone number. On the other column was the date 

of July 16, 1936. And then the square number 454, lot No. 
803. Assessed value on the land being $56,340.” And the 
assessed value of the improvements $200,000, for the total 
assessed value of $256,346. 
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And then there is a column that says, “Square foot rate 
allowed by law,” and that is not filled in. 

Then they have the word “Rate.” Then they say “This 
includes light and heat.” Then they have at the top here 
“Elevator service and char service.” There is no notation 
made in the parentheses after those at all. 

Next, “Height of building,” and “Age of building.” 
There is nothing filled in there. And the date rented, and 
nothing is filled in there. And “Lease expires” and noth¬ 
ing. “Alleys.” Nothing about alleys. Then it says 
“Owners of record. The Hecht Company, Incorporated.” 
Then they say “Additional information” under that. 
##*••••••• 

274 It says “Owners”—which are the Hecht Company— 
“The owners in 1928 spent $150,000 in remodeling 
and renovating the premises. It has been made understood 
that the owners will be, willing to spend considerable sums 
to further improve the building and make it suitable for 
office purposes. Henry K. Jawish.” 

(The card referred to was marked Defendant’s Exhibit 
1 for identification.) 

• •#••*•••* 

Q. Now, at no time during your negotiations, either by 
yourself or with Mr. Rosinski, did you ever make out such 
a card? A. I don’t recall. I don’t know whether Mr. Ro¬ 
sinski ever did. I can’t testify for him. 

Q. Did you ever see such a card? A. I don’t remember 
that I ever did. 

Q. Is your answer yes or no? A. No. That would be 
mv recollection. 

279 Q. Mr. Whiteford, when you telephoned to Mr. 

Quirk’s office of your visit to Mr. Guthridge, what 
did you tell Mr. Quirk? A. I told him I had submitted the 
building to Mr. Guthridge; that Mr. Guthridge said he 
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would be glad to know about it; but inasmuch as it would 
not be ready for some seven months in advance, there was 
not much use talking beforehand about it. Then I asked 
him if he wanted plans, and he said that would not 

280 be necessary. 

Q. Did you in the meantime look up what the assessed 
value was? A. I don’t recall that I did. 

Q. Did you, Mr. Whiteford? A. I will say, no. 

Q. Did you list with Mr. Guthridge $50,000 as the ren¬ 
tal? A. Yes. 

Q. Did Mr. Guthridge ask you then what the assessed 
value was? A. I don’t recall that he did. 

Q. Did you tell Mr. Quirk that it was impossible to get 
from the Government $50,000 for the rental-A. 

281 I did not. It was not discussed at that time any 
further. 

Q. Did you know at that time that the Government could 
not pay over 15 per cent of the assessed value? A. I had 
not inquired the assessment, and it was not fresh in my 
mind. No. 

• #•••••••• 

Q. Did you know at that time that the Government could 
not pay in excess of 15 per cent on the assessed value as 
rent. A. No. I beg your pardon. I knew that was the 
procedure. Yes. 15 per cent of the assessed value. 

Q. Don’t you think it was part of your duty to tell Mr. 
Quirk at that time that the Government could not pay more 
than 15 per cent of the assessed value and therefore it was 
of no use for you to submit $50,000 as the rental? A. That 
is a matter of opinion. We were too far ahead at that time 
to- 

Q. You say that you were too far ahead with the Gov¬ 
ernment? A. Yes. To get down to details. 

Q. Don’t you think that as a representative of the Hecht 
Company, whom you are now suing for a commission, that 



they should have been told as your duty that it was 
2S2 useless to waste your time; that the Government 
could not pay that much rental? A. No. I don’t see 
how it was my duty. 

Q. Did you think, Mr. Whiteford, at that time that the 
Government might be able to pay $50,000 for the rental of 
that building? A. I knew it would be very cheap space at 
that price. 

Q. I didn’t ask you that. Did you know at that time that 
the Government could not pay $50,000 for that building? 
A. I did not. 

Q. When did you first hear that? A. When Mr. RosinsM 
originally— 

Q. That was in September? A. His original proposal 
was September, the meeting with Mr. Carl Rosinski. In 
about the middle or a little after the middle of September. 

Mr. Wilkes: Give the year. 

The Witness: 1936. 

By Mr. Simon: 

Q. So that in all your dealings during the period of 
February 15th or 17th to the date of the Rosinski discus¬ 
sion with you, you did not know that the Government could 
not pay rental to the extent of $50,000 for that building, did 
you? A. No. 

*#•#•**••* 

297 Q. When did you see Mr. McAllister when you went 
out to look at some properties? A. I have testified 
it was between, around the middle of April, I think. 

Q. Of what year? A. 1936. 

Q. The middle of April, 1936. And you met him pursuant 
to a property that you called up about somewhere in the 
1800 block of I Street, didn’t you, near the Powhatan Hotel? 
A. I met him to show him several properties. I suggested 
that one, and he suggested that I meet him there. 

Q. Wasn’t your appointment for the purpose of going to 
see a piece of property on H Street, near the Powhatan 
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Hotel? A. It was not. I testified that it was primarily to 
show him this building on G Street, and I showed him two 
others on my way over, because they were on the way over. 

Q. Do you recall after showing the building on G Street 
that you then told him that you had some other build- 
298 ings that you would like to show him? A. I had 
already told him that I had several to show him. 

Q. Were they submitted to the Space Control in the reg¬ 
ular routine manner? A. I can’t state. I was submitting 
them and doing it in a routine manner. I was submitting 
them to Mr. McAllister, which was a routine manner. 

Q. Did you ever submit in writing the various buildings 
that you claimed you had for rent? A. Yes. I submitted 
numerous ones. Some of them I submitted to Mr. Mc¬ 
Allister. There are various ways of submitting property to 
the Government—some by direct letter and some through 
other men to look at. I submitted a number to Mr. McAl¬ 
lister that were not put in writing at all; and I mentioned to 
Mr. McAllister that I had this building that I had talked 
with Mr. McAllister about, and that that was the kind of 
building that I wanted to show him. 

Q. Please tell me what other buildings you submitted to 
Mr. McAllister, if you submitted any. A. On that date 
there was one on the north side of H Street known as the 
Baronet Apartment. 

• ••*•••••• 

300 Q. Now, that property, the Baronet Apartment up 
on H Street—where was it at? A. It was about two 
doors from the corner of 18th. It is not in the 1800 block. 
It is something in the 1700 block numbers on H Street. 

Q. See if this is not a fact, Mr. Whiteford: that Mr. Mc¬ 
Allister met you for the primary purpose of looking at a 
particular property on that particular day, which you claim 
was the middle of April, 1936. A. No, that is not the fact. 
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Q. And that subsequent to going there and looking at that 
piece of property, you said, While you are out with me, Mr. 
McAllister, I have some other properties that I would like 
to show you.” 

*######♦#• 

301 A. It is not. 

Q. And that you proceeded from the H Street 
address, the Powhatan Hotel address, to 7th Street, North¬ 
west, just south of Massachusetts—New York Avenue, 
across the street from the Goldenberg stores, where there 
was some property which was formerly occupied by Golden- 
bergs, and you showed him this property. A. That is correct. 
*•##•###•• 

302 Q. Now, didn’t you, after you left that particular 
piece of property with Mr. McAllister, say to Mr. 

McAllister, “I have another building down here on G Street 
that I would like you to go there to see. I would like to 
show you that.” A. I said something to that effect. 

Q. Didn’t you pursuant to that go to the G Street build¬ 
ing? A. Yes. 

Q. Did you go through it ? 

***#•*#•#• 

303 A. We went in the building, as I recall, at the load¬ 
ing platform in front, or it might have been in the 

rear—there is an entrance also—and I pointed out to Mr. 
McAllister that the Hecht Company had spent a lot of 
money on the building; that they had floored portions of it 
with a new wooden floor; maybe all of it. I hadn’t gone at 
that time on the upper floors. 

Q. You didn’t go on the upper floors? A. I had gone up 
on some of them, and I pointed out to him that they had re¬ 
wired the building^ put some new automatic doors in front, 
electrically operated, as I recall. 

I pointed out the splendid light in the building, which 
was very desirable from the government’s standpoint. It 
had a very wide alley in back. It also had an alley running 
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on the east side for a small portion of the distance. An 
alley traversed the entire west boundary of the property, 
about a 15-foot alley, as I recall. The alley in back was 
much wider. It would have splendid light. 

• ###*••••• 

304 Q. He did not go to the upper floors of the building 
with you f A. I testified, the first floor only. 

#•*#•••*## 

313 Q. You never went through the upper floors during 

314 that entire period? A. I might have, but I don’t re¬ 
call. 

• #•••*##** 

i 

315 Q. Then, you were mistaken when you said that 
you had gone through the building? A. I will cur- 

316 tail it to the first floor, only. 

Q. Let me finish my question so that we can have 
it before the jury. 

So that you statement that you had gone all through the 
building and were thoroughly familiar with it some few 
months before you submitted it to Mr. Guthridge in Febru¬ 
ary, that that statement was incorrect as to your best recol¬ 
lection now and that you were only familiar with the first 
floor of the building; is that right? A. I cannot say that 
I was only familiar with the first floor. I was familiar with 
i the floors above there. I will correct that i ‘only the first 
floor” and say that I was very familiar with the entire 
building. 

317 Q. When did Mr. Rosinski first tell you that his 
client, who was interested in this building, was the 

United States Government? A. Immediately when he tele¬ 
phoned to me sometime the first part of September. 

• ••*•••*•• 

318 Q. Whose signature is this on the letter of Septem¬ 
ber 21? A. That is “G. S. W.”; those are my initials. 
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Q. Who put them on there? A. I did. 

Q. What is the date of that letter? A. September 21, 
1936. 

319 Q. You knew at that time that it was the Govern¬ 
ment who was dealing through Mr. Rosinski, didn’t 

you? A. I think I did. 

• *•••*#*#* 

320 A. When we write many letters we don’t put down 
all the details. Often in testimony all of the details 

are not given. 

Q. Is that your answer to that question, because it is 
customary that you do not give all the details? A. There 
are various reasons. My opinion is that I discussed it 
with Mr. Quirk prior to the date of that letter, because I 
know we discussed it on the 23rd of September. And 

321 I don’t do it with regard to some private prospects, 
also, but I referred to those. I don’t know the names 

of the private prospects in that letter. 

• *••####** 

326 Q. I ask you these questions, which were pro¬ 
pounded to you at the taking of your deposition, 
taken on June 6,1940, to which you made answers as herein 
set forth. This is on page 62. These are the questions and 
answers which I want you to say as to whether or not you 
made on that day. 

• •••••*#•* 

“Q. What happened after that? Did you go back again? 
A. Yes. I came back and reported to Mr. Rosinski, and 
Carl suggested that he would like to go down with me. I 
said, 4 It would be a good thing; you are a better salesman 
than I am. I think it is a good deal for them. I am con¬ 
scientious about it.’ 

“Q. You thought then Mr. Rosinski might persuade the 
Government to increase its offer? A. No. I thought Mr. 
Rosinski might persuade Mr. Quirk. 
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“Q. But when you told Mr. Rosinski he was a better 
salesman than you, you were referring to the idea or selling 
the idea to Mr. Quirk and not the Government? A. No. 
But I didn’t see how the Government could pay more than 
that, and as I told Mr. Quirk I thought there might be some 
slant or angle that Mr. Rosinski could give to Mr. Quirk. 

“Q. So that the only thing to be done was to sell 

327 the idea to Mr. Quirk? A. Yes. Sell him the idea 
that it was a very good thing to ask them; that it was 

a good thing to accept the Government as a tenant. Here 
was a large property. There was a thin margin for it, and 
he knew it, and we told Mr. Quirk that it would be very 
helpful if he could lease this property to anyone better than 
the Government. I wanted Mr. Rosinski to present this 
argument as to why the Heclit people should accept it.” 
Did you make those statements there ? A. I did. 

Q. Mr. Whiteford, when was it that you first discussed 
with Mr. Quirk the question of renting separate floors in the 
building? A. My recollection is that in March of 1937— 
that is my present recollection—he suggested it. 

• ••••••#•• 

Q. As a matter of fact, isn’t it true that you dis- 

328 cussed the question of renting separate floors long 
before March, 1937, with Mr. Quirk? A. It may be. 

I had many, many conversations with him. 

• ••••••*•• 

Q. I show you this letter dated September 29,1936, w’hieh 
you saw before lunch time and later, which we discussed. 
Here in September, 1936, you wrote them a letter about 
trying to get tenants for separate floors, didn’t you; and 
that is six or seven months before the sign was changed, 
according to your recollection? 

• ••*•##••• 

329 A. Yes. We had had discussions about it. The 
letter shows that. We had so many discussions with 

Mr. Quirk about it. 

• ••••••••• 
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332 Q. I would like to read from your deposition on 
page 16. 

“Q. Was there any specific authority to you to offer the 
property for lease before February 10, 1936? A. No.” 

A. What is specific authority? It is general. 

Q. Did you say that? A. I said that. Yes. 

**####*##• 

333 Q. Mr. Whiteford, answer one question specifically. 
Before September 21, 1936, the date that you sub¬ 
mitted those names to Mr. Quirk of people that might call 
him up, you and Mr. Quirk had had a discussion about sepa¬ 
rate floors^ hadn’t you? A. Sure we did. 

####•#**## 

344 Q. Why did you wait until the latter part of April 
on those postal cards? A. 1 didn’t wait until the latter 

part of April. I sent them out in March, the 22nd of March. 

• •••*#**** 

345 Q. Those cards had on them “Warehouse for 
sale, ’ ’ didn’t they ? A. My recollection is that it was 

“For Sale or Lease.” But I am not certain about it. 

Q. Mr. Whiteford, those cards had on them “Warehouse 
for Sale,” didn’t they, and not “For Rent”? A. They 
could. My recollection is not clear on the wording of them. 
I know that he insisted that he wanted to sell the property. 
He was very definite that he wanted a sale at that time. 

Q. * * * And it didn’t have any wording about rent- 

346 ing? A. It might not have had, because he was very 
insistent that he could get a sale. 

Q. Did you have “For Sale” on that card, or did you have 
“For Rent”? A. I couldn’t tell you. I haven’t verified it 
from the company. 
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355 Q. What records in your files have you got that 
show that you conferred with Mr. Guthridge on 
February 15? A. None. 

*••••#**** 

373 Q. Now, from the time you exhibited the property 
to Mr. McAllister in April—I think you said April— 

and correct me if I am wrong in any of these statements, 
Mr. Whiteford—you did nothing further with the Govern¬ 
ment with relation to renting it to the Government until 
Mr. Rosinski got in touch with you sometime around the 
first of September? A. That is right. 

374 Q. During that interim you were trying to rent 
it to individuals, and trying to sell it, by advertise¬ 
ments in the paper; is that correct? A. Yes. 

Q. Please tell me the name of the paper you inserted ad¬ 
vertisements in. A. I cannot give the dates. 

Q. What papers did you use? A. My secretary attended 
to it. 

Q. What papers did you use? A. I can’t recall. 

Q. Do you have a record in your office showing what ad¬ 
vertisement you put in the paper in endeavoring to dispose 
of the property? A. None, I don’t think. 

#»•*###••• 

375 Q. When was this property advertised by you for 
sale or for rent? A. During that period. I was 

working on it, but I can’t give the dates. 

• ••••##••• 

378 Q. How much did you spend on this advertising? 
A. I couldn’t say. They run differently at various 

times. 


• ••••••••• 

Q. Who else did you show through that building 
during time you had your sign there for sale, Mr. 


379 


63 


Whiteford? A. A representative of the Packard Automo¬ 
bile Company. 

**####**•* 

406 Q. Now, Mr. Whiteford, when, if ever, did you 
bring an offer to The Hecht Company, or to Mr. 
Quirk, that the Government would lease this building? 

407 A. Either on September 25 or the 24th. I took down 
the letter on September 24, the proposal that Mr. 

Rosinski had submitted to me from Mr. Leach, dictated by 
Mr. Leach. 

Q. I show you this letter here,, which is Plaintiff’s Ex¬ 
hibit No. 6, which is a carbon copy of that exhibit; is that the 
letter you refer to? A. (examining letter) It is. 

**•*•#•••* 

Q. Did you see Mr. Guthridge about this before you of¬ 
fered it to The Hecht Company on the following day? A. No. 
Q. Did you see Mr. Leach? A. No. 

408 Q. Mr. Whiteford, do you consider this a pro¬ 
posal? A. I do, as nearly as you could make a pro¬ 
posal. 

*##**#*#•* 

418 Q. Who is Mr. Hanson? Did you ever have any 
dealings with Mr. Hanson? A. No. 

• #*•**•*** 

Q. Do you know who he is? A. No. 

#*•••••*** 

421 Q. Now, Mr. WTiiteford, I understood you to say 
that the customary rate of commission was five per 
cent. That is what you are suing for; is that right? A. 
Subject to certain qualifications. 

Q. Yes. A. And conditions of the lease. 

Q. That was the charge you made? A. The charge of 
what? 
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Q. The charge for doing this sort of work. A. It would 
depend entirely on each case. Each case would stand on its 
own bottom. If I was leasing on a long term, ten years, to a 
responsible tenant, and the lessor thought he was respon¬ 
sible, that he was going to pay his rent, the lessor has the 
privilege of paying me a brokerage of 2.5 per cent in ad¬ 
vance of the money collected, if he feels that the tenant is 
substantial and there is a definite term. But here there was 
no definite term. It was subject to cancellation. It varies. 

Q. Did that same rule apply in 1935? A. Yes, I think so. 
• •••••••*• 

436 Q. What arrangement do you have with Mr. Rosin- 
ski with relation to the result of this trial? A. Mr. 

Rosinski was working through me, and he would be paid by 
me equally, which is the custom, to share equally in the com¬ 
mission. 

Q. Does Mr. Rosinski stand one-half the cost of 

437 this trial? A. I haven’t discussed that matter with 
Mr. Rosinski at all. 

• **•*•••## 

Q. Did he contribute anything toward the fees or costs to 
date? A. I don’t recall whether he has or not. 

• •••••••#• 

446 Q. Did you write this letter, Mr. Whiteford, dated 
October 4, 1937, addressed to Mr. George M. Quirk, 

store manager of the Hecht Company, Washington, D. C., 
signed by Guy Whiteford? 

447 Yes. 

• •••••••*• 

Q. Did you say in this letter, “Mr. Rosinski and myself 
are naturally very much surprised that we have heard noth¬ 
ing from you notwithstanding that you advised us during 
the summer that if we would wait before taking any action 
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until the 1st of September, you would immediately communi¬ 
cate with us”? 

**•*•##•#* 

A. Yes. 

448 Q. Did you say, “We therefore will instruct our 
attorney to proceed in this matter immediately unless 

we hear from you by return mail agreeing to pay us the 
regular 5 per cent commission covering all moneys which 
you are to receive and do receive for the rental of 613-615 
G Street to the United States Government. Our commission 
at the above rate being due us as long as they continue to 
occupy the premises”? A. If you say that is the true con¬ 
tents of the letter, I say that I wrote it, yes. I haven’t in¬ 
spected every word of it. 

• *•*#•#### 

Q. Have you agreed with Mr. Rosinski that whatever you 
would get in this case, he was to get one-half of it? A. Yes. 
He has done as much work almost as I did. He is entitled 
to it. 

Q. Now, Mr. Whiteford, we will return now to the letter 
which you took to Mr. Quirk, which Mr. Rosinski sent to you, 
being, according to your testimony, the requirements 

449 that would be needed by the Social Security bureau 
of the United States Government. I am referring 

now, Mr. Wilkes, to the letter of September 24, 1936, ad¬ 
dressed to Mr. Whiteford by Mr. Rosinski, plaintiff’s ex¬ 
hibit 6. 

**••*•#### 

454 Q. Mr. Whiteford, we now’ come to paragraph num¬ 
bered 4 of that letter, in w’hich Mr. Rosinski says, 
v’hich I take it was adopted by you, “In order to make the 
building suitable of their needs, it will be necessary that two 
toilets be placed on each floor.” 

Now’, how much would that cost to do at that time? A. I 
don’t know. 

Q. I beg your pardon? A. I don’t know. 
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Q. Well, did you inquire and find out before you took this 
letter to Mr. Quirk? A. No. 

Q. Did you ever inquire, after you took the letter to Mr. 
Quirk, what it would cost to put the building in condition 
for the Social Security Bureau to have occupied it? 

455 A. I did not. 

**••••###• 

Q. * * * nex j. p rov i s i on i s that a wood floor be pro¬ 
vided throughout the building. Do you know how much it 
would have cost in September of 1936 to have put a new 
wood floor throughout that building ? A. No. 

Q. The next question is, “Additional floor plugs for out¬ 
lets to be provided to take care of tabulating machines, etc.” 
A. No. 

Q. Did you inquire as to w’liat it would cost for that? A. 
No. 

Q. Did you know how many tabulating machines there 
were going to be used in the building? A. No. 

Q. Did you know whether or not it would mean that a new 
electrical service would have to be run in the building to 
make this change? A. I knew’ what this stated. 

Q. I beg your pardon ? A. I knew’ w’hat this stated only. 
Q. Did you know what it w’ould cost to change the 

456 building to conform with paragraph 4 (d), “That the 
heating plant be adequate to maintain a temperature 

of 70 degrees in zero weather ? A. No. 

Q. Did you make any inquiry on any of these changes or 
improvements which the Social Security bureau wanted? 
A. I wasn’t asked to by Mr. Quirk. 

Q. Will you please answer w’hether you did it, whether 
you made inquiry such as I asked you, in order to induce 
these folks to rent the property? 

• #*«**•*### 

Q. Answer the question. A. All the talk he would say is 
that the price w’as not what he wanted. 

The Court: Answer the question. 

A. No, sir, I did not. 
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By Mr. Simon: 

Q. Do you know in contemplation of the Social Security 
bureau what their needs were in connection with the number 
of clerks that they would want to put in this building? A. 
No one could know that except the bureau. 

Q. I asked you whether you knew or not how many clerks 
it would be necessary to house in this building. A. No. 

Q. Did you know that certain fire regulations would 

457 be required to be met if there were over a certain 
number of clerks to be put in the building? A. Not 

definitely. In general I knew that. 

Q. Did you know, Mr. Whiteford, what changes would 
have to be put in the building if a number of people more 
than a certain number were to use the building for office 
purposes? A. No. 

Q. What changes of the building, expensive changes, 
would be necessary to meet the requirements? A. No. 

Q. Did you ever make inquiry about that? A. No, because 
I was not asked to by Mr. Quirk. 

Q. Did you know what the Social Security bureau wanted 
to use it for? 

#####***** 

A. Office purposes, as I understand it, and the use 

458 of clerks, or a certain number of them. 

Q. Quite a number of clerks? A. Oh, yes. I think 
so. 

Q. How many? A. I would say a large number. 

####****** 

463 Q. Mr. Whiteford, please answer whether you knew 
when Mr. Rosinski and you went to see Mr. Quirk on 
September 27 to discuss this letter, that you knew that the 
Social Security bureau wanted space at that time immedi¬ 
ately? A. Yes, sir. They wanted it. They were very badly 
in need of space. That was my understanding. 
##*##•**** 
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465 Q. Didn’t you know when he told you that, that the 
G Street building could not be delivered to the Social 
i Security in time for them to consummate a lease? A. I 
didn’t know how long they would delay. Mr. Rosinski told 
me that— 

Q. You never knew what the Social Security wanted? A. 
i No. Mr. Rosinski did. He so testified. 

*#••••*##• 

467 Q. Mr. Whiteford, other than the Social Security 
building did you any time from February 10,1936, to 
the present time ever discuss the leasing of the Hecht 

468 Company warehouse with any other agency of the 
Government other than the one that Mr. Rosinski 

asked about with the Social Security Board? 

• *«•••###• 

A. I talked to Mr. Guthridge of the Space Control, where 
all branches clear through except the Treasury Department 
and the Post Office. All the other bureaus clear through 
Mr. Guthridge’s office. 

####•****• 

Q. For any specific department of the Government? A. 
No. No real estate man knows what branch they are going 
to put in, many times. They change their minds. 

###•••*#<** 

476 Q. Mr. Whiteford, I understood you to say yester¬ 
day that you worked for the Semmes Motor Company 
i for a period of three years in this particular building on G 
Street. 

##*•*•***• 

Will you please tell us the date of those three years? * • • 
during which you worked in this building for the Semmes 
Motor Company. A. I would think 1919 and 1920 and 1921. 

##•*#*#*** 

Q. Do you want us to understand that your reference to 
your familiarity with that building dated back to 
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477 1919, 1920, and 1921, when you worked for the 
Semmes Motor Company? 

• *•••*###* 

A. Yes. 

********** 

Q. Mr. Whiteford, you gave us some evidence yesterday 
as to the customary charges for real estate brokers and 
agents. I take it that that is a contingent commission that 
you were to get in the event that the building was rented 
through your efforts? A. The commission rate that I tes¬ 
tified is the customary rate. 

********** 

478 Q. That is a contingent rate? You get that if you 
cause the deal to be consummated? Is that right? A. 

Yes. 

********** 

481 Redirect Examination 
By Mr. Wilkes: 

********** 

489 Q. Now, Mr. Whiteford, in your direct examina¬ 
tion you testified to occurrences up to June 1st, 1937— 

********** 

Will you please state to the Court and jury what transpired 
on that date with relation to a conversation between you 
and Mr. Quirk? 

********** 

490 A. On June the 1st I returned to the office and I 
received a call from Mr. Quirk—there was a notation 

in niv incoming call book that mv secretary had taken dur- 
ing by absence, “Please”—said that Mr. Quirk had asked 
the removal of my sign on the building. 

I immediately telephoned Air. Quirk back, and T asked him 
what had happened. 

He said, “We have made a deal on the property.” 
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I said, “You have?” 

And he said, “Yes.” 

I said, “Well, who did you make the deal to?” 

And he hesitated a moment and he said, “To the United 
States Government.” 

And I said, “You did?” 

And he said, “Yes.” 

“Well,” I said, “why, Mr. Quirk, did you accept the 
deal?” I beg your pardon. I said, “Well, what did you get 
for the property?” 

He said, “About what you submitted me.” 

I said, “Was it $38,000 plus?” 

And he said “Yes.” 

“Well,” I said, “Mr. Quirk, why did you take the deal 
now from the Government when we have been hounding on 
you all this time and trying to get you to take the deal that 
we offered vou?” 

491 “Well,” he said, “you finally convinced me that it 
vras the best thing to do.” He said, “You hounded on 
me so long and you used so many arguments as to w r hv we 
should do it that,” he said, “I thought it was the best thing 
for us to do.” 

He said, “You haven’t produced any private offers, and I 
thought it would be to our advantage to accept the Govern¬ 
ment’s deal.” 

I said, “Well, Mr. Quirk, that is all any real estate man 
can do. I think you owe us a commission.” 

“No,” he said, “I don’t think I owe you a commission.” 

I said, “You don’t?” 

And he said, “No.” 

I said, “I think you do.” 

“Well,” he said, “we will talk about that.” 

I said, “Well, Mr. Quirk, what do you mean, we will talk 
about it? Do you mean that you will talk to the company, 
to the other officers of the company?” 

“Well,” he said, “we will talk about it.” 

“Well,” I said, “when?” 
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And then he said, “Well, we will see about it.” 

Then thereafter I wrote to Mr. Quirk and he wrote me. 

********** 
382 Dr. Ralph E. McAllister. 

*##•*#**** 

353 Q. Doctor, during 1936 where were you employed 
with the Government? A. Government Space Con¬ 
trol. 

********** 

Q. Do you recall having made an engagement with Mr. 
WTiiteford in connection with looking through some proper¬ 
ties? A. Yes. 

Q. Will you state in your own way to the Court and the 
jury exactly what happened, first, however, giving the date 
according to the best of your recollection? A. Well, 

354 it was in the early spring of 1936, and in the course 
of duties there was some space needed. 

********** 

Mr. Whiteford was called, or I called Mr. Whiteford, I be¬ 
lieve. 

********** 

I called Mr. Whiteford and asked him if he had any space 
which could be made available to the Government, and we 
made an appointment and I met him at Eighteenth and G 
Streets. I stood on the street waiting for him. AVe went in¬ 
to an apartment house there at the time and went through it. 
We went from there to the Goldenberg warehouse, or rather 
the Goldenberg property on Seventh Street and looked 
through that building; in fact, two buildings there. I went 
from there to the corner—down on G Street at the old Hecht 
warehouse. I stopped and got out of the car and walked 
across and looked at the building from the outside, and went 
inside and looked at the loading platform and looked at the 
lighting and went as far as the elevator and looked at the 
elevator, but as the building was not to be available, as I 
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understood it from Mr. Whiteford, until October we did not 
go to tlie other floors. 

We left that building and went to another building up on 

Fourteenth Street, and then back to my office. 

• «#*#*##** 

3S5 Q. Now, Dr. McAllister, you said you examined the 
outside of the building. Do you recall to what extent 
you made an examination of the outside of the building? 
A. Just casual. As we walked across the street I looked, as 
I said, at the loading platform, and down the alley—the 
alley runs along the north side, and we looked at that, and 
then went inside where the men were working. I walked 
over to the elevator and Mr. Whiteford asked me if I wanted 
to go upstairs and I said, “No, since the building was not 
available at the moment I thought we could better utilize 
our time looking at the other buildings. 

Q. Doctor, who was occupying the building at that time? 
A. The Hecht warehouse or The Hecht Company. 

Q. Doctor, at the time you made this inspection what were 
you duties in the Office of Space Control? A. I was working 
as an assistant to Mr. Guthridge, and it was my duty to do 
anything that I could to assist him; in other words, if a 
building was submitted to the Government I would go and 
look the building over and get the general details and then 
report back to him. 

Q. Did you keep a book or memorandum of places which 
were submitted to you on these inspection trips? A. I did. 

Q. Do you recall whether or not you made a memo- 
386 randum of the G Street warehouse of The Hecht Com¬ 
pany on the date of your inspection? A. I am not 
sure. I probably did. 

Q. Do you recall having looked for that book when I first 
interrogated vou in connection with this matter a vear or so 
ago in the Office of Space Control? A. That is right. 

Q. Could you locate the book? A. No. 

Q. That book contained information with respect to many 
buildings, did it not? A. That is right. 
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Cross-examination 
By Mr. Simon: 

Q. Dr. McAllister, your official position with the United 
States Government in 1936 was what? A. Assistant Super¬ 
visor. The title I had was Assistant Supervisor of the File 
Survey. 

********** 

3S7 Q. You were not an assistant to Mr. Guthridge, 
then? 

*###**##** 

A. I was borrowed from the other job to help in the office 
when it was needed. 

388 Q. When was the time you went out with Mr. White- 
ford? Was it early spring or late spring? 

• *#*#####* 

A. I would say it was probably April. I cannot state that 
as the definite date. I don’t recall. 

Q. Sometime during April of 1936? A. I would judge in 
that approximate length of time, yes. 

********** 

Q. Isn’t it a fact that on that particular day he had a piece 
of property which he wanted to interest you in placing you 
in near the Powhatan Hotel? A. That is right. 

Q. And pursuant to a telephone message either from him 
to you or from you to him, that you met him in front of that 
property? A. Yes, sir. 

Q. Before you met him there, you knew nothing of the 
other properties he wanted to show you, did you ? A. I am 
not sure about that. I am sure about one. I know he spoke 
of the Goldenberg property before we started. 

Q. He didn’t speak to you about the G Street prop- 

389 ertv of the Hecht Company? A. I don’t recall. 
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Q. You would have recalled it if he had? A. Well, 
I would think so, but I recall that we had discussed the Gol- 
denberg property in the office. 

Q. So you met Mr. Whiteford somewhere near the 18th 
of April? A. That is right. 

Q. Did you go through the property ? A. That is right. 
Q. Do you recall whether or not it was The Baronet apart¬ 
ment house? A. I believe it was. 

*##*•#•••• 

390 Q. Do you know whether they ever had a record 
submitting The Baronet apartment house to them? 

A. I don’t recall. 

Q. That would be in an official book kept over there, would 
it not? 

**#*•#*••• 

A. It would be. 

Q. And kept on one of the regular cards they had in their 
card system ? A. I imagine so. 

391 Q. It would be found in the card file system? A. It 
might have been in either one. 

Q. The card file system was the controlling system, wasn’t 
it? A. Yes. 

Q. I show you here Plaintiff’s Exhibit No. 1 for identifi¬ 
cation, a photostat copy. We are not concerned with what 
is on the card, but this is a photostat copy of a card, and tell 
me if that is the customary card used by the Space Control 
when any broker or agent or owner submitted property for 
consideration or rental by the Government? A. That was 
the customary form it was submitted upon. 

Q. And it was the custom, when a broker submitted a piece 
of property to you for use by the Space Control or by the 
United States Government through the Space Control, that 
one of those cards was made out? A. That is right. 

Q. That would show who had submitted it? A. That is 
right. 
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Q. They were made out by every agent who submitted a 
piece of property for use by the Space Control; is that true ? 
A. I am not sure. 

Q. When they submitted it to you, did you have one of 
those made out? A. Not always. 

392 Q. When would you know if they were made out? 
A. I didn’t handle those cards. They are handled 

elsewhere in the office. As I say, my duty primarily was 
assistant to Mr. Guthridge in finding out about individual 
buildings. 

Q. In other words, you went out to look at a seven-story 
such-and-such building, to see the approximate number of 
feet in it, and whether it was in good condition or bad con¬ 
dition? A. That is right. 

Q. That is all you did? A. That is all I did. 

Q. Did you have anything to do with the rental of a piece 
of property? Did you obtain the rent they wanted? A. No. 

Q. Did you have anything to do with the amount of floor 
space, as to whether it could be used or not? A. Such as 
measurements; something of that sort. 

Q. And when you got the information, you came back and 
gave it to Mr. Guthridge? A. That is correct. 
*****###•• 

393 Q. When you returned to your office, after viewing 
these various properties with Mr. Whiteford, did you 

make out a card such as this? A. No, sir. 

Q. Wasn’t it a part of your duties to see whether or not 
this building had been submitted ? A. I don’t make out those 
cards. They are made out by the people who submitted the 
property. 

Q. If there was any such card as this being submitted, 
why would you go out to look at that property ? A. Because 
it was my job to know about as many buildings in the city 
as possible. 

#•*•*##••• 

394 Q. In other words, Mr. Whiteford was merely con¬ 
veying you to these various buildings to see if the 
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Government could use them, whether through him or 
through anybody else ? A. My job was to report my find¬ 
ings to Mr. Guthridge. 

*##*•#*•** 

Q. And did you report to Mr. Guthridge your visit to 613 
G Street on that day? A. I am not sure. 

#*###***** 

395 Q. To whom would you report how you spent that 
day? A. That would probably be handled verbally. 

I made my reports out each day but it was not necessary in 
all cases to submit it to Mr. Guthridge in writing, because 
there were a good many verbal conversations about this bus¬ 
iness. 

Q. In the absence of Mr. Guthridge, who was the first as¬ 
sistant? A. Mr. Russell. 

*##•****•• 

Q. Did you report to Mr. Russell? 

#*##•#*•** 

A. Either to him or to Mr. Guthridge. 

Q. Which of the two did you report to? A. As I say, 
probably I would sit down in a conference and we would dis¬ 
cuss individual problems that came up from day to 

396 day. That was the usual procedure. 
####****•* 

Q. Did you report that to Mr. Guthridge? Did you 

397 report at the time that you were taken over there by 
Mr. Whiteford? A. In all probability. I don’t know 

that I did that. 

#*#•*•#*•* 

Q. I understand if you did report to Mr. Guthridge at all, 
you merely reported to him that you had gone to the build¬ 
ing but you had not gone through it; that you did not know 
what it was assessed at; you did not know what the rent was 
or ask what the asking rent was; that you did not go through 
the building but you understood the building would be avail- 
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able sometime around October 1st; is that right? A. Not 
exactly that way, but that is substantially the conversation. 

• •••••*••* 

Redirect examination 
By Mr. Wilkes: 

Q. Doctor, do you know whether or not Mr. White- 
398 ford gave you any information as to the asking rental 
price? A. 1 don’t know. He might have quoted it. 
I don’t recall, because that was a little out of my line. 

Q. Had you ever seen this building before ? A. I believe 
not. 

Q. Had it ever been offered to you as an agent of the Gov¬ 
ernment before? A. No. 

Q. So far as you know, had it ever been offered to Space 
Control by anyone prior to that? A. As far as I know it 
had not. 

#*#••••••• 

400 Q. Now, you say you made a notation in a book? 

401 A. That is right. 

Q. Was that your private book or part of the Gov¬ 
ernment files? A. It was more or less my private book. I 
subsequently left the Government, and whether that book 
was left in the office—and the office moved from the Interior 
Building to the Procurement Building—or whether it was 
thrown away during that move or what happened to it, I 
don’t know. But it was a personal record, so to speak, of 
what T did each day. 

***••••*•* 

402 Q. What entries were put in that book? A. The 
addresses of certain properties and the details I 

might have made on each building. 

###*•••••# 

403 Q. Wlien you left to go to Kansas City was that 
book one of the records in the Space Control Office? 

A. I couldn’t tell you. 

#*•••••••• 
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Q. When you came back to the Space Control did there 
come a time when I interviewed you in the Office of Space 
Control? A. Yes, sir. 

Q. At that time or thereafter did you make a search for 
that book? A. Yes, sir. 

Q. Could you find it? A. No, sir. 

*#*••••*#* 

440 Q. Please state whether or not from your observa¬ 
tion property was submitted from time to time in let¬ 
ter form? A. Yes, sir. 

###••••••* 

Re-cross-examination 
By Mr. Simon: 

Q. Now, this book you are referring to that was your per¬ 
sonal file book, that was not presented to either Mr. 
405 Guthridge or Mr. Russell? A. No, sir. It was my 
personal book with my own notations of each build¬ 
ing, or my daily record; my record, purely. 

* * # • • ' * • * • * 

Q. Nobody told you that you had to keep that book? A. 
No, sir. 

Q. When you left the Government to go out into private 
practice the first time * * * you didn’t turn that over to 
anyone and say this is a part of my records that I want you 
to keep for me, did you? A. No, sir. I had various accu¬ 
mulated records over a period of time in my desk, and when 
I was through I took out my personal, private papers and 
left the balance in the office. Whai happened to that book, 
I don’t know. 

Q. There was no reason for keeping that; they were only 
your personal notes? A. That is right. 

*#*••••••• 
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514 Carl G. Rosinski 

• *•••**##• 

515 Direct Examination 

By Mr. Wilkes: 

• ••**###*• 

Q. What is your business, Mr. Rosinski? A. I am in the 
real estate business, a specialist in business property leas¬ 
ing. 

Q. How long have you been in the real estate business in 
the District of Columbia? A. About twenty-two years. 

#*#••*•••• 

516 Q. Now, Mr. Rosinski, did there come a time when 
vou had some contact with the G Street warehouse of 

517 The Hecht Company, involved in this proceeding? 
A. There did. 

Q. Tell the jury in your own way the circumstances of 
your introduction to the property. A. About the latter part 
of August, 1936, I had a telephone call from Mr. Sanford 
Leach, who was with the Social Security Board. Mr. Leach 
asked me if I had any office space, or space in large quanti¬ 
ties, that might be available for lease. I recall that I had 
seen Mr. Whiteford’s sign on The Hecht warehouse on G 
Street, between Sixth and Seventh Streets, as well as having 
seen a postal card leasing of the property from him. I told 
Mr. Leach I understood the building was available and I told 
him I would get the information on it for him. I then tele¬ 
phoned to Mr. Whiteford’s office and asked him if The Hecht 
Company warehouse was stil available for lease. 
#***•#••*• 

518 Q. You gave the information to Mr. Leach. After 
that, did there come a time when you and Mr. White- 

ford got in touch with anyone at The Hecht Company? A. 
Yes. Mr. Whiteford and I went to see Mr. Quirk of The 
Hecht Company and discussed with him the possibilities of 
leasing the building to the Government. 

Q. Now, Mr. Rosinski, did there come a time when you 
wrote to Mr. Guy Whiteford a letter of September 24,1936, 
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which has been introduced in evidence in this case? A. I 
wrote this letter (indicating). I dictated this letter on Sep¬ 
tember 24 and signed it and sent it to Mr. Whiteford. That 
letter was dictated in my office in the presence of Mr. Leach, 
who was there for the purpose of discussing the possibility 
of leasing this building. 

Q. Where did the information, contained in that letter, in 
so far as the requirements and possibility of the Govern¬ 
ment leasing, come from? A. The information came from 
Mr. Leach. 

519 Q. After that letter was sent by you to Mr. White- 
ford, did you see Mr. Quirk? 

• #####•••• 

A. With Mr. Whiteford two or three days after this let¬ 
ter was dictated and written and sent to Mr. Whiteford. 

Q. State in your own way, if you will, the substance of the 
conversation between the three of you on that occasion. A. 
Mr. Quirk did not want to rent. In the first place, he did not 
want to rent the building to the Government. He would have 
preferred, so he said, to lease it to an individual, some pri¬ 
vate concern. Mr. Whiteford and I both argued with Mr. 
Quirk along the line that the building was a very large build¬ 
ing and the chances of securing an individual tenant were 
pretty slim. As a matter of fact, I could not even find any 
concern in Washington or in the vicinity of Washington who 
could use that much space. It narrowed itself down there¬ 
after to the fact that the Government was reallv the onlv 

* * 

prospective tenant who could occupy that building. 

Then Mr. Quirk stated that the rent which was pro- 

520 posed by the Government, namely $38,000 plus—I 
think it was thirty-eight thousand four hundred and 

some odd dollars—was not a sufficient rental. He wanted 
more than that. He was asking $50,000, and it was our job 
as brokers, Mr. Whiteford particularly representing The 
Hecht Company, 

• ••••••••• 
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to work on the Government and not to work on Mr. Quirk; 
in other words to get the Government to pay more than 
$38,000, not to have The Hecht Company take less than 
$50,000. 

We explained to Mr. Quirk that according to law the Gov¬ 
ernment was not permitted to pay a rental greater than 15 
per cent of the assessed value of the property, and 15 per 
cent of the assessed value of the property in this case 
amounts to thirty-eight thousand four hundred and some 
odd dollars. Well, the argument continued on, knowing we 
could not do it, get more money out of the Government. We 
didn’t know any way to do it. Mr. Quirk suggested, suppos¬ 
ing you go down to the Assessor’s Office and tell him to in¬ 
crease the assessment on the building. I didn’t want to do 
that, and Mr. Whiteford didn’t want to go down, either. 
Mr. Quirk wanted us to go down to the Assessor’s Office and 
have them change the figures so that the 15 per cent of the 
changed figure would give The Hecht Company more than 
$38,000. We would not do it. We said we couldn’t do it. 

Mr. Quirk said, “I don’t care how it is done; go down 
521 and do it in some manner or means.” We didn’t do 

it. 

By Mr. Wilkes: 

Q. Did there come a time when the plans of The Hecht 
Company warehouse came into your possession! A. Yes, 
sir, there did. 

Q. How was that brought about ? A. Mr. Leach wanted 
the plans and I phoned to Mr. Whiteford and asked him if 
he could get them for me, which he did, and I in turn deliv¬ 
ered them to Mr. Leach. 

By the Court: 

Q. I would like for you to fix the date of that. A. That 
was in the early part of September and prior to the date of 
this letter (indicating). 

• «*••••••• 
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Q. Mr. Rosinski, I show you a carbon copy of the letter 
from you to Mr. Quirk, which has been introduced in evi¬ 
dence, dated November IS, and Mr. Quirk’s response thereto 
under date of November 28, being respectively Plaintiff’s 
Exhibits 7 and 8 in this case. You wrote that letter to Mr. 
Quirk, of course, and received that response? A. I dictated 
and signed this letter on November 18. 

• •#•••••*• 

524 Q. Ten days thereafter you received a letter from 
Mr. Quirk in the following language: 

“In reference to your letter of November 18, we would 
not be interested in leasing our G Street warehouse in ac¬ 
cordance with your previous suggestions.” 

A. Yes, sir. 

Q. Mr. Rosinski, do you know of your own personal knowl¬ 
edge whether or not the Social Security requirements were 
such that they would have been fully met by this G Street 
building or only partly met? 

• ##•#••*## 

525 The Court: If you know, you can say. Do you 
know of your own personal knowledge, Mr. Rosinski? 

A. Yes. The requirements for this building—their require¬ 
ments would not have been met. 

• •*•••••*# 

527 Q. Mr. Rosinski, according to the best of your rec¬ 
ollection when was it after these letters that you 
talked to Mr. Guthridge? 

*•#**#*••# 

A. To the best of my recollection after these dates it was 
the latter part of November and the early part of December. 

• «#••••••• 

Q. Did you report to Mr. Quirk the substance of those 
conversations with Mr. Guthridge? A. * * * Yes, I re¬ 
ported to Mr. Quirk that the United States Government was 
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still interested in leasing The Ilecht building and that they 
—but that they could take no action on The Ilecht building 
nor any other building, as a matter of fact, until such time 
as the rental was brought down to within the limits of what 
the Government could pay, namely, 15 per cent of the as¬ 
sessed value. 

528 Mr. Simon: May we have the date of that conver¬ 
sation with Mr. Quirk fixed? 

*##***##•# 

A. The latter part of November or the early part of De¬ 
cember. 

*##***#*## 

Q. What response, if any, did Mr. Quirk make to your 
observations? A. He had not changed his feelings in the 
matter and would not consider the price the Government 
would be allowed to pay. 

********** 

531 Q. Mr. Eosinski, what was the arrangement be¬ 
tween you and Mr. 'Whiteford with respect to how 
you were going to be paid for your services in this matter? 
A. I was to receive one-half of any commission which Mr. 
'Whiteford received. 

Q. Do you have or have you made any claim against The 
Ilecht Company? A. I have not. 

***••*••** 

533 Cross-Examination 
By Mr. Simon: 

********** 

Q. I show you a letter dated June 18, 1937. 

********** 

W r ho signed it? A. I did. 

•.* w w w w *K* # # # 

Q. Now, since writing that letter, do you wish to change 

vour statement that you never made a claim to The Hecht 
*/ *• 
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Company? A. No. I have no claim against The Ilecht 
Company and made no claim against The Hecht Company. 
What I refer to in this letter is that there was to be a com¬ 
mission paid to Mr. Whiteford in which I had a half interest. 

534 Q. Did you pay anything on the costs of this suit? 
A. I paid Mr. Whiteford one-half of the costs, of the money 

that was spent in the matter of bringing this suit. 

535 Q. Including the attorney’s fee? A. Correct. 

• #*••«•••• 

539 Q. Tell me in listing property with the Space Con¬ 
trol what is the procedure? A. The procedure we 

540 were then following and have been successful with, 
is to write a letter to Space Control telling them 

we have a building for rent and asking if they have a de¬ 
partment which can use it. 

Q. In that letter you tell them the price wanted for the 
property, the assessed value, the available frontage or avail¬ 
able area, and all facts in detail, do you not? A. 'We give 
them such detail as we feel they would need at the moment. 

You bring out the question of assessed value. Generally 
speaking we do not do that because they make us prove it 
at a later date. 

Q. Did you tell them by letter the information regarding 
613 G Street? A. No. All the information I gave 

541 to Mr. Leach about this building was oral. 

*•••*•**** 

Q. WTien you went to the Government for the first time 
with this property or to Mr. Leach, did you make any in¬ 
quiry at the Space Control as to whether or not any other 
broker had submitted this property? A. No, sir. I didn’t 
go to the Government. The Government came to me. 

Q. Yes, but you subsequently went to the Government? 
A. Yes, sir. 

Q. Did you inquire then as to whether or not the property 
had been submitted by any other broker? A. No, sir, I 
didn’t. 

• ••••••••• 


542 Q. Did you ever see a single, solitary writing, or a 
copy of any writing, indicating that Mr. Whiteford 

had ever, prior to this time that you went there, submitted 
this to the Government? A. No, sir. 

Q. Did he tell you he had submitted a letter to the Govern¬ 
ment? A. He told me he had listed the property with the 
Government many months prior to August, 1936. 

*###•••«•• 

Q. Supposing I told you there was no actual listing with 
the Government bv Mr. Whiteford. What is vour answer, 
now? A. I would be very much surprised because it is not 
Mr. Whiteford’s habit of doing business that way. 

********** 

543 Q. Whenever you go to Mr. Guthridge’s office to 
submit a piece of property, they give you a card and 

you fill it out and sign it? A. If you go to Mr. Guthridge’s 
office they make out a preliminary form for you to sign. 

Q. The purpose of that is what? A. To have a written 
listing of the property. 

• ###*#•••• 

545 Q. Did you ever make any leases with the United 
States Government through the Space Control prior 

546 to September 1, 1936? A. I did not. 

********** 

Q. Did you ever list property with them prior to this 
time ? A. I believe I can say yes to that. 

Q. Please tell me the property, any single piece, prior to 
September 1, 1936. A. I don’t recall any particular prop¬ 
erty. 

********** 

547 Q. You talked to Mr. Whiteford in August, 1936, 
and told him that the Government indicated to you 

that they were interested? A. Yes, sir, I did. 
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549 Q. * * * I understood Mr. Leach came to your office 
after he obtained the plans, and this letter was dic¬ 
tated by you in his presence? A. That is correct. 

• *#••••••• 

i 

553 Q. Now, Mr. Rosinski, how much of an outlay do 
you think it would have required to have made all 

these repairs which the Social Security Bureau asked? A. 
I didn’t go into the question of how much it would 

554 cost, and therefore I don’t know. 

• •*•••**#* 

555 Q. Don’t you think it was an important item for the 
Hecht Company to know how much they would have 

to spend on their building in order to have the Government 
take it? A. No. 

• ••••••••• 

557 Q. * * * Don’t you think that that might have been 
very’ important to your client, the Hecht Company, 

558 and your sub-client through Mr. Whiteford, before 
the Hecht Company could attempt to take a rental of 

$38,000 plus; that they would have to spend $125,000 to 
$150,000 to do that work? A. No. 

• ••••••••• 

563 Q. What was Mr. Leach’s position in the Social 
Security Board at that time? A. He wms one of their 
executives. Exactly what his title was I can’t answer. 

• ••#•••*## 

566 Q. Well, now, if the compensation is 5 per cent— 
Who collects the rent? A. It is done in several ways. 
Sometimes the broker collects it. Sometimes the landlord 
collects it by rent. 

569 When we negotiate a lease for a definite period, we 

charge the regular 5 per cent for the first year and 
2 Vo per cent for the years that follow. The minute w T e hand 
that lease to the owner signed by the tenant, our commis- 
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sions covering the full term of that lease, would be payable 
there in one lump sum. 

***#••«•** 

571 Q. Wasn’t one of the arguments that you used to 
Mr. Quirk to get him to accept the Government that 

once the Government moved into a big building like that, 
they would not move out? 

********** 

572 A. Yes. That was one of our arguments. I thought 
that the Government would be a permanent tenant or 

probably be in there for many years. 

***#•#•##* 

580 Q. What you were interested in in this particular 
case was getting the property cheap for the Govern¬ 
ment, or was it getting the property at its proper value, ac¬ 
cording to the value set on it by your clients ? A. I was in¬ 
terested in getting every penny out of the property for the 
Hecht Company that the Government could legally pay. 

Q. But you did not feel that that included seeing if the 
assessment was proper? 

*########* 

A. No. 

********** 

581 MOTION FOR DIRECTED VERDICT ON 

BEHALF OF THE DEFENDANT 

Mr. Koenigsberger: If your Honor please, the defendant 
moves the Court to direct a verdict for the defendant, upon 
the following grounds: 

First, that the contract is illegal, in that it seeks to re¬ 
cover on a contingent basis for services claimed to have 
been rendered in inducing the Federal Government to enter 
into a transaction with the defendant; 

Second, upon the ground that there is here either a non¬ 
joinder of parties plaintiff, or, if that be not so, that there 
is a champertous arrangement, or an arrangement illegal 
by reason of it being an arrangement for maintenance in 
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connection with Mr. Rosinski’s interest in that litigation— 
that is to say, either Mr. Rosinski is a necessary party 
plaintiff, or he is not. The whole litigation is illegal, 
582 because it has been partly financed by Mr. Rosinski. 

Third, upon the ground that there is no evidence 
upon which the jury can find that either Mr. Whiteford or 
Mr. Rosinski, or both of them, were the procuring cause of 
the contract which was finally made. 
*##•##**•• 

Fourth, * * * that the complaint fails to state a claim 
upon which relief can be granted, by reason of the illegality 
referred to in the first topic which I mentioned. 


♦ 
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The 

Court: 
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I * * * will * * * deny your motion. 



* 

*#**#*• 

♦ 

• 


EVIDENCE FOR DEFENDANT 
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George M. Quirk. 



# 

*##•*** 

• 

• 


Direct examination 
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By Mr. Simon: 



» 

###*•*• 

# 

• 


Q. When did you become employed by the Hecht Com¬ 
pany? A. In June, 1913. 

###*•****• 


Q. What was your position in February, 1936, Mr. Quirk? 
A. Assistant secretary and store manager. 

Q. What is your position today, Mr. Quirk? A. Vice 
president and assistant secretary. I am still a manager. 

I would like to make a correction there. I don’t know. I 
1 don’t recall whether I was made vice president in 1935, the 
last of 1935, or the last of 1936. 

Q. Mr. Quirk, I now refer to you letter of February 10, 
1936, which you wrote to Mr. Whiteford in connec- 


89 


660 tion with the transaction involved in this lawsuit, and 
I refer to the one of February 12,1936. Do you recall 

Mr. Whiteford coming’ to see you shortly thereafter? A. I 
do. 

Q. Will you explain in your own way to the Court and 
jury just what occurred at that time? A. He came down 
there. Of course, we originally discussed 23 N Street. That 
was the lot that we purchased to build a warehouse on. 
And, of course, we could not acquire enough land; so we 
had to abandon it, and we brought the place, a piece of 
ground out on New York Avenue. 

And of course we at that time, we had—on January 30, 
to be exact, 1936, we had consummated the purchase of the 
land on New York Avenue. 

• ###•***#* 

And we were very anxious to dispose of 23 N Street. 
^■>!<*****##* 

661 And then we did discuss the sale of 613 G Street. 

*#*######* 

I told Mr. Whiteford that in order to have our Board ap¬ 
propriate the money to build new warehouse, we would have 
to sell G Street. 

So then we discussed as to what we should ask for the 
property. Mr. Whiteford had sold it to us and knew the 
value of it; and he had suggested four hundred; and I did 
ask him, I did say to him that we should ask four hundred 
and fifty to have a little leeway on trade. 
********** 

662 We did not discuss renting at that time. 

********** 

Q. On the date of this conversation with Mr. Whiteford 
did you authorize Mr. Whiteford to offer that property to 
the United States Government for rental at that time, in 
February of 1936? A. To the best of my recollections I did 
not. 
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Q. Did Mr. Whiteford call you on that day later and tell 
you that he had been to see Mr. Guthridge, and that Mr. 
Guthridge had any conversation with him about the United 
States Government leasing that property? A. To the best 
of my recollections he did not. 

Q. Did you suggest to Mr. Whiteford or did he suggest 
to you that he get out postal cards to the various brokers? 
A. Some time later I either called him or he called me, and 
whether I suggested or whether he made the suggestion I 
don’t recall; but he did say that he was going to get out 
postal cards and send them to the different brokers. 

663 Q. Did you authorize him to offer it for sale or for 
lease? A. For sale. 

Q. Had you up until that time had any interest in renting 
the property, Mr. Quirk, at that particular time? A. I 
did not. 

Q. Do you recall Mr. Whiteford’s calling you about that 
time, telephoning you about that time, and telling you that 
he had submitted it to Mr. Guthridge? A. To the best of 
my recollection he did not. 

Q. When was the next time that you discussed the matter 
with Mr. Whiteford, if you remember? A. Do you mean 
the warehouse at 613 G Street? 

Q. The warehouse at 613 G Street. A. It was sometime 
in March, at the time he was there and suggested or I sug¬ 
gested the postal cards. 

By Mr. Wilkes: 

664 Q. The year? A. 1936. 

• ••••••••# 

Q. Did any other real estate agent attempt to sell that 
property for you or rent it? 

• ••••••••• 


665 


91 

A. We did offer it to other real estate agents for 
sale at this time. 

*#***##*## 

Q. Did you give Mr. Whiteford the exclusive right to sell 
that property? A. I did not. 

Q. Did you give Mr. Whiteford the exclusive right to 
put a sign on that property? 

#****#*##* 

Q. Did you finally permit him to put a sign up? A. I 
did. 

Q. What was that sign for, if you recall—for sale or 
rent? A. For sale or rent. 

********** 

666 Q. Do you remember when that was ? 
******#### 

A. Sometime right after the loth of August. * * * 1936. 

********** 

667 Q. Did Mr. Whiteford ever tell you that he had a 
Mr. McAllister through that building of the Govern¬ 
ment? A. To the best of my recollections he did not. 

********** 

Q. Did he ever tell you that he had taken anyone through 
that building for the United States Government in April, 
1936? A. He did not. 

Q. Do you know as to whether or not the United States 
Government, a representative of the United States Govern¬ 
ment, did go through that building with your consent for 
another real estate agent? A. Prior to July 1st, 1936, no. 
Q. Subsequent to July 1st, 1936? A. They did. 

Q. Do you know who that agent was? A. Yes. 

Q. Who was it? A. Mr. Robinson. 

In other w r ords, we would not let anyone in the 

668 warehouse unless they were issued a pass from the 
store. Of course, I knew that Henry Jawish took 
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somebody over there at one time, got permission, and also 
Robinson. 

Q. Had you listed the property with Henry Jawish? A. 
I had. 

1 Q. Did you know that Henry Jawish in July submitted 
this property for rent to the United States Government, 
July, 1936? A. I didn’t know that he had submitted it in 
July, at that time. 

Q. At that time ? A. At that time. 

Q. Did you give any express permission at that time to 
Mr. Jawish? A. I did not. Not to the Government. I gave 
him express permission to rent the property. 

669 Q. Do you remember the first time you discussed 
-with Mr. Whiteford the question of leasing this build¬ 
ing? A. It was some time right after the 1st of July, 1936. 

#••••••••• 

Q. Why did you take it up then rather than before, Mr. 
Quirk? A. We had received on June 25 an appropriation to 
build the warehouse, and we signed the contract on the 29th 
to build another warehouse, and the different agents that 
had this building for sale and we hadn’t had any prospects 
at all, and, of course, we realized we could leave this big 
building vacant after we had erected our new warehouse on 
New York Avenue, so we did offer it then for lease. 

Q. Can you give us in a general way the conversation 
which you had with Mr. Whiteford on or about that time ? 

• ••••••••• 

703 A. This conversation, whether I sent for Mr. 

Whiteford or whether he was in touch with me, I 
don’t recall. However, we did discuss the renting of the 
property. He had told me that he had not any prospects for 
a sale. So that is the time we decided on a price to ask of 
$50,000, and, of course, he left -with the intentions of work¬ 
ing on it, and, of course, at that time I told him that we 



93 


wanted to rent it to commercial—if possible to commercial 
firms, where we could get a long lease. 

Q. Did you know at that time the type of leases that the 
Government could make, Mr. Quirk? A. Yes, sir. 

Q. Did you discuss that with Mr. Whiteford and tell him 
why you preferred not to have the Government as a tenant 
at that time? A. I did. 

Q. What were the reasons that you gave him, Mr. Quirk? 

A. * * * TD e reason that I gave was that I knew 

704 what the Government could pay was 15 per cent of 
the assessed value and, of course, I knew the as¬ 
sessed value and that would not bring it up to $50,000, and 
besides it -was a question that they might be in there for a 
year and they would be out. 

By Mr. Simon: 

Q. Did Mr. Whiteford, when you told him that you wanted 
$50,000 in rent, say to you, “Mr. Quirk, you can’t get that. 
The building is only assessed at so much money”? Did 
Mr. Whiteford tell you that ? A. Not at that time. 

Q. Did Mr. WTiiteford tell you what the building was 
assessed for at that time, at that conversation that you had 
with him? A. No. No. Mr. WTiiteford said that the build¬ 
ing was worth $75,000. 

Q. Mr. Whiteford said the renting of the building was 
worth $75,000? A. That is right. 

Q. Up until this time—I am not talking about the Rosin- 
ski conferences—at any time up until that period did Mr. 
WTiiteford say to you, “Mr. Quirk, there is no use talking 
this matter over with the Government”— or words to that 
effect—“We cannot get the $38,000-plus for this property”? 
A. At this time we did not discuss the Government. 

• ••••••##* 

705 A. Up until July we had not discussed renting it at 
all. Right after July we did discuss renting the prop¬ 
erty at $50,000 a year to a commercial concern where we 
could get a long lease. 
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Q. Did he at any time up until you discussed with him 
the question of a $50,000 asking price for the rent of the 
property tell you that the Government could not pay that 
much money because it was beyond what they could pay ? A. 
Not at this time. 

Q. Was the question of renting separate floors to private 
individuals presented to you by Mr. Whiteford or did you 
give the idea to him? A. He called me on the phone and 
said that he had a number of prospects that he could rent it 
by individual floors and wanted to know if I had any ob¬ 
jections. 

Q. And what did you tell him? A. I told him I had no 
objection provided the aggregate rent amounted to at least 
$50,000. 

722 Q. Mr. Quirk, I now submit to you Plaintiff’s Ex¬ 
hibit No. 6, being a letter from Mr. Kosinski to Mr. 

Whiteford which he testified he brought to you some time, 
two or three days after that, together with a letter he had 
written you inclosing that letter. 

Do you recall when you saw that letter? A. I do. 

Q. And when Mr. Whiteford brought it to you? A. Yes, 
sir. 

Q. Who was with him? A. Mr. Rosinski. 

723 Q. Will you tell the Court and jury, in your own 
way, just what transpired at that particular time? 

A * * * a s to the exact words they said, I could not say 
just what it was, but I told them this, and told them frankly, 
that I was not interested in renting it to the Government. 
Q. That was in September, 1936? A. That is correct. 

Q. Up until that letter came in to you, had Mr. Whiteford 
ever told you that the Government could not pay for this 
building in excess of thirty-eight thousand plus dollars? A. 
He had not. 

• ••••••••• 
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**•*##**#* 

724 Q. What did you tell them at that particular time 
you wanted to rent the building for? A. $50,000. 

Q. Did they try to induce you to accept the $38,000 rent? 
A. I think they did. 

Q. Are you sure they did? A. I am sure they did. 

Q. Did there come a time, then, when you suggested what 
they should do in order to prevail upon the Government? 
A. There did. 

Q. Please explain to the Court and jury what occurred. 
A. They kept harping on the advantage of putting the Social 
Security in this G Street building, and, of course, I told 
them that I was not interested in it, and I said that they 
were just wasting my time, and if they had a tenant that 
could pay $50,000, that is the rent that they should talk 
about, and not be there wasting my time. 

Q. Do you recall anything being discussed with regard to 
an assessment, as to raising the assessment? A. No, sir. 

Q. Did you tell them to go to the District Building 

725 and have your assessment raised so that the Govern¬ 
ment will be able to pay that much money? A. I did 

not. 

Q. Did they bring you any offer from the Social Security 
Bureau, or did either of them, or both of them, bring you 
any definite offer from the Social Security Bureau or any 
other department of the Government for leasing that build¬ 
ing at $38,000? 

##•*••**•* 

A. This letter is all I have ever seen from either of the 
gentlemen. 

• ••••••••• 

Q. Did they tell you at that particular time, when 

726 that letter was delivered, when the Social Security 
Bureau would have to have possession if they took it 

at all? A. They did. 

Q. When did they say they would have to have possession? 
A. October first. 
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Q. And this was already September 25 or 26 ? A. That is 
correct. 

Q. Could you have possibly delivered the building on Oc¬ 
tober 1 ? A. I could not. 

• ••••••••• 

Q. What was the earliest date at that time that you could 
forecast that you could have delivered that building? A. 
Around January 1. 

Q. Had your new warehouse been completed when they 
came to see you on September 24? A. No, it had not. 

Q. When was the new warehouse completed, if you know, 
approximately? A. February 1. 

Q. 1937? A. 1937. 

*###*••*•• 

727 Q. W'hat was the outcome of that letter or of the 
conference at which that letter was presented? A. I 

just told them that we were not interested in it. 

Q. I show you Plaintiff’s Exhibit No. 7, or a copy of 
Plaintiff’s Exhibit 7, being a letter of November 18, 1936. 
Did you receive that letter? A. I did. 

728 Q. Did you reply to that letter according to Plain¬ 
tiff’s Exhibit 8, that you were not willing to lease it 

on those particular terms? A. I did. 

Q. Did Mr. Rosinski come and see you subsequent to that, 
in an effort to try to induce you to rent it to the Govern¬ 
ment? A. No. 

Q. Did Mr. Whiteford? A. No. Now, he called me on the 
telephone late in March, of the following year. 

###••***•• 

729 Q. That is after you had made arrangements with 
the Governmenting Printing Office? A. That is right. 
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730 Q. Do you know whether or not, of your own knowl¬ 
edge, anyone from the Social Security Bureau exam¬ 
ined this property or reviewed it at the instance of either 
Mr. Whiteford or Mr. Rosinski? A. I do not. 

Q. Did either of them ever get a permit from you, or a 
letter from you, permitting them to go through the building, 
or show it to a client? A. No, not that I recall. 

Q. What was the custom in your business with respect to 
permitting people to go through your warehouse ? A. It is 
necessary to get a permit. 

*##****••* 

731 Q. Did there come a time when Mr. Guthridge, of 
Space Control, contacted you? A. He did. 

Q. Do you remember when it was, Mr. Quirk, and what 
the circumstances were? A. He called me on the phone, I 
think some time during the month of January— 

Q. 1937? A. 1937, and he wanted to know when this 
building was going to be available, and I told him that I 
would let him know. 

• ##*•*#*•* 

732 He called me just before January 20. 

Q. What did you do, pursuant to that call? A. I 
did not do anything, only make a note, and when I knew 
when we were going to have the warehouse vacant, I wrote 
him a letter and told him. 

Q. Is that the letter that has been introduced in evidence, 
of February 3, 1937 ? A. That is correct. 

###*••*«*• 

733 Q. Now, since you were unwilling to accept the 
Government for quite some time as a tenant, will you 

explain to the Court and jury what caused you to write that 
letter and to change your mind with relation to accepting 
the Government as a tenant. A. Well, after we tried to sell 
the place, and we were not successful, we turned it over to 
a great number of real estate agents, to rent it, and, of 
course, they were not successful. So we were ready to move 
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out, and we had to do something with the building, and it 
was the best that we could do with it. 

Q. Was it because of any persuasion on the part of Mr. 
Whiteford or Mr. Rosinski that the Government was a good 
tenant and that they were your only available tenant? A. 
It was not. 

Q. Did you ever tell them that? A. I did not. 

Q. Did you ever tell Mr. Whiteford that because of his 
persuasive ability and the various nice things that he said 
about the Government, that was what caused you to rent 
this place to the Government? A. I did not. 

Q. Did you ever tell Mr. Whiteford, or Mr. Rosinski, that 
they or either of them convinced you that the Hecht Com¬ 
pany should rent this building? A. No, I never did. 
734 Q. Now, Mr. Quirk, when did you next hear from 
anyone with the Government? 

• *#••••••• 

A. In about two weeks. Mr. Hanson, from the Govern¬ 
ment Printing Office, came to my office and said that they 
were interested in G Street. 

• *#••••••• 

After we had agreed on the things, or after he told me the 
things that it was necessary to do in the warehouse, my 
first letters went out for these prices on February 
1 35 25, so— 

Q. What do you mean, your first letter for these 
prices ? Do you mean prices for doing the work which they 
said they would have to have ? A. That is correct. 

Q. Do you know w T hen you got the most of those in? A. 
We had those prices all in on March 14. 

Q. Then what did you do, Mr. Quirk? A. Then we agreed. 
*##•••••*• 

Q. Did you make them a offer, or did they make you an 
offer? A. W T ell, orally, after I had the bids in, on what it 
was necessary to do in the building, then we—I agreed to 
rent the building to them. Of course, that was not put in 
writing until two weeks later. 
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Q. When did you finally consummate the transaction with 
Mr. Hanson, if you remember? A. You mean, as to a writ¬ 
ten agreement, or when we mutually agreed between us ? 

Q. When you reached an agreement. A. Sometime be¬ 
tween the 15th and 22nd of March. I do not know the exact 
date. 

Q. When did you first tell Mr. Whiteford, or did there 
come a time when you told Mr. Whiteford with relation to 
the fact that you had leased the building to the Gov- 

736 ernment? A. On March 22,1 called him and told him 
that we had agreed to rent it to the Government 

Printing Office. 

Q. What did he tell you? A. He congratulated me. He 
then went along and said that I was doing the wrong thing, 
as the Government Printing Office was building a ware¬ 
house over here, and they would only have it for a year or 
so, and he was satisfied that he could get the Social Security 
back to Washington, and he told me how many thousand 
employees they would have, and that if we would rent it to 
them, how much better it would be for us. He said maybe 
they would never build a building up there, that they would 
be in there for years. 

#**•#**#•• 

Q. * * * You heard Mr. Whiteford testify that he put in 
a number of advertisements with relation to this 

737 building. Did vou ever see any of those advertise- 
ments? A. No. 

Q. Did he ever direct vour attention to any one of them ? 
A. No. 

• **•«****• 

739 Q. I show you a letter dated March 26,1937, plain¬ 
tiff’s exhibit 9, in which Mr. Whiteford refers to cer¬ 
tain conversations with you and Mr. Rosinski. A. I re¬ 
ceived this letter. 

Q. Tell me as to whether or not that was after you told 
Mr. Whiteford that the building had been rented to 
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740 the Government Printing Office. A. That is correct; 
it was. 

• ••••••••• 

I received this letter a couple of days after I talked to him. 
By Mr. Simon: 

Q. Did you call him on receipt of this letter, or com¬ 
municate with him ? A. I did not. 

Q. Why not? A. I assumed—in other words, he only re¬ 
iterated in this letter what he told me, what we discussed 
over the phone, to a certain extent. In other words, I did 
not know but what he had written the letter before. Of 
course, I assumed he knew that we had leased it before he 
had written this letter, and that is why it was not answered. 

Q. Mr. Quirk, do you know how much money the Hecht 
Company had spent to put this property in condition for 
use by the Government Printing Office? Would you know 
without referring to these bills? A. Well, what we actually 
spent was ten thousand forty and some dollars. I am not 
positive about that. I would have to look at the bills. 

Q. Do these bills show what you spent? A. They do. 

• •••••*••• 

741 Q. Who did the work, Mr. Quirk? A. Mr. James 
L. Parsons, Jr. These bills show $9,831.87. 

Q. Was there some additional work done beside that 
shown on those bills? A. Yes, that is correct. There was 
about $600. 

#•••«••••• 

Q. Do you know what condition the floors were in in that 
building when Mr. Whiteford and Mr. Rosinki submitted 
to you the alleged proposal from the Government of Sep¬ 
tember 24, 1936? A. You mean, as to the construction of 
the floor? 

Q. Yes. A. There were concrete floors all through the 
building, except in the attic. That was a wood floor. 

• ••••••••• 
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742 Q. Did the Government Printing Office require all 
floors to be covered by wood? A. They did not. 
They rented it as a warehouse. 

• ###*#*##* 

746 Q. Did you do all of the things that the Govern¬ 
ment Printing Office required? A. We did. 

• **#*•#••* 

Q. Do you know of your own knowledge whether you 
put two toilets on each floor of the building? A. When you 
say two toilets, we did not put toilets on the six floors, to 
my own knowledge. 

Q. Did you put two on each floor of the building ? A. Only 
on one floor, the sixth floor, we put toilets. Whether there 
were two toilets or one, I do not know. 

***#*###*# 

Q. Did you put in additional floor plugs, or outlets, to take 
care of the tabulating machines? A. We did not. 

747 Q. Did you change the heating plant so that it 
would be sufficient and adequate to maintain a tem¬ 
perature of 70 degrees throughout the building in zero 
weather? A. We did on one floor, the sixth floor. 
#***•##**• 

748 Q. Did you do that on any other floors? A. No. 
We did not. 

***••#•••• 

749 Cross Examination 

By Mr. Wilkes: 

*#••••**•• 

752 Q. Mr. Quirk, I first handed you the letter of No¬ 
vember 28,1936. Your testimony was that from that 
date on neither Mr. Rosinski nor Mr. Whiteford urged upon 
you the leasing of the property to the Government. A. 
From that day on until we had agreed to rent it to the Gov¬ 
ernment Printing Office they did not. 
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Q. I see. Then you wish to limit your previous answer in 
that way, do you? A. That is what I meant before. 

• ••••••*•• 

753 Q. I hand you Plaintiff’s Exhibit No. 6, being the 
letter of September 24, 1936, from Mr. Rosinski addressed 
to Mr. Whiteford. That is the same letter that those two 
gentlemen discussed with you in September of 1936, is it 
not? A. It is. 

• *•*••*••• 

Q. Did you state that you would rent the property to the 
Government on any basis differing from those bases, any 
different terms, any different conditions ? A. That was not 
brought up. 

Q. Are you to give the Court and jury the understanding 
that you just definitely said that under no circum- 

754 stances would you be interested in leasing this prop¬ 
erty to the Government? 

• ***•*•••• 

A. I told them at that time that we wanted $50,000 for 
the property. 

• ••••••••• 

Q. Did you tell them that you were not interested in leas¬ 
ing this to the Government? A. Yes. I told them that. 

Q. Did you tell them that you would lease it to the Gov¬ 
ernment for $50,000? A. No. 

Q. Then, what you did tell them was that you just were 
not interested in leasing it to the Government? Is that a 
fact? A. Yes. That is a fact. 

And that was explainable, because I didn’t want to rent 
to the Government, or we didn’t want to, because we were 
afraid it was going to be for a short term; and we were 
doing everything that we could to get a long-term lease on 
the property. 

Q. And you so told Mr. Whiteford on more than one occa¬ 
sion, didn’t you? A. Yes. 
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756 Q. When you received this letter, what came to 
your mind, referring to the third from the last para¬ 
graph, when you read this: “I have at your request had 
my sign changed to read that we would consider offers for 
one or more floors, and have also inserted several ads at 
your suggestion in the daily newspaper and am quoting 
floors at $10,000 per floor”? A. What is the question? 

Q. What came to your mind when you read that, four days 
after you had informed Mr. Whiteford that you had entered 
into an oral agreement with the Government? A. It scared 
me, because I thought he was building up a case. 
*##**•*#•# 

757 Q. Did you respond to this letter? A. No, because 
he told me all this over the phone a few days before. 

Q. What came to your mind when you read this sentence, 
immediately following the last one: “I have also had 500 
postal cards printed and have forwarded to all those who I 
thought might be possible prospects”? A. I knew, and I 
felt sure that he knew, that we had rented the building; and 
that he was just getting these printed in order to build up 
a case for the commission. You asked me what came to my 
mind. That is exactly what came to my mind. 
**##**•*•• 

Q. What came to your mind when you read this sentence, 
immediately following: “I have had a number of phone 
calls and inquiries from other brokers, but practically all 
the inquiries are for less than one floor”? A. I just didn’t 
believe it. 

Q. And you still thought he was trying to build up a case? 
A. I did. 

• *#*•••*•• 

758 Q. Mr. Quirk, when you had an oral agreement 
with the United States Government on March 22 of 

1937 to lease the property, did that close all negotiations 
as far as you were concerned with anyone other than the 
United States Government? 
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A. Yes, sir. 

**#*#•*••* 

760 Q. I believe you have already testified that when 
you received this letter of March 26 you did not tele¬ 
phone to Mr. Whiteford? A. That is correct. 

Q. Thereafter did you telephone to Mr. Whiteford and 
protest any of the statements made in his letter of March 
26 referring to the letter? A. No. 

Q. I will hand you the original of a letter of May 12,1937, 
a copy of which is marked “Plaintiff’s 10,” being in evi¬ 
dence, and ask you if you received that letter (handing a 
paper writing to the witness). A. I did. 

761 Q. In due course of mail, shortly after May 12? A. 
That is right. 

Q. Did you respond to it? A. Not that I recall. 

• ••••••••• 

762 Q. Did you telephone Mr. Whiteford when you re¬ 
ceived the letter? A. I am not so sure whether I 

telephoned after this or whether it was the letter before, in 
June. In other words, it is possible I did phone him and ask 
him why all this letter writing, and so on, when he knew 
that the place had been rented. Now, whether that was 
right after this letter or around June 1,1 have forgotten. 

Q. But you cannot state of your independent recollection 
that you telephoned Mr. Whiteford in response to the letter 
of May 12? 

• ••••••••• 

763 A. I cannot. 

• *•••••••• 

Q. Bearing in mind, if you will, please, that this is the 
second month after you had made your oral agreement with 
the United States Government to lease the property, what 
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came to your mind when you read this in the second para¬ 
graph of Mr. Whiteford’s letter: 

********** 

May 12. 

********** 

“I have been running another ad and so far have received 
no calls, and in the last several weeks I have not received 
any calls from my sign, which I had changed to read along 
the line which you suggested.” What came to your mind 
when you read that? A. Well, I just did not believe him. 

Q. Did you still think he was trying to make a case? 

764 A. Certainly. 

Q. Did you consult your attorney at that time ? A. 
I tried to at this time, when we received this letter. 

Q. Why didn’t you consult him? A. Mr. Lester was our 
attorney, and he left for China right at this time. 

********** 

765 Q. What occurred in next to the last paragraph 
when you read this: 

“If you have any suggestions to offer that you think 
would assist Mr. Rosinski and myself, will you kindly so 
advise me? In the meantime I assure you I will con- 

766 tinue my efforts to at tempt to interest private in¬ 
dividuals in the property, as you stated you would 

naturally prefer to lease to some reputable private concern, 
due to the uncertainty of a Government lease”? What oc¬ 
curred to you when you read that, Mr. Quirk? A. He is still 
trying to build up a case, is what occurred to me. 
****•••••• 

768 Q. When this letter of September 24 was presented 
to you, referring to Plaintiff’s 6, by Mr. Rosinski and 
Mr. Whiteford— 

*••••••** 

Did you tell them at that time that you could not go 
through with this deal because the Social Security 
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had to have occupancy by October 1? A. No, I did 
not. 

Q. Did they tell you at that time that the occupancy had 
to be by October 1 on the part of the Social Security? A. 
They did. 

• *•*•••••• 

771 Q. Are you to lead the Court and the jury to under¬ 
stand as a fact that a person may not, or might not 
at the time of the occurrence of these matters and things, 
enter the ground floor of the warehouse without a pass? A. 
They can’t get by the watchman. 

• ••••••••• 

774 Q. I am asking you now, Is that the first time that 
you negotiated with the United States Government 

for the leasing of this property? 

• ••••••••• 

775 A. I did not do any negotiating at the time of that 
call. 

Q. Well, prior to that time had you done any negotiating? 
A. I had been transacting this Florida Avenue and 

776 this other place with Guthridge right along, but as 
far as negotiating actually for this, no. 

777 Q. Before or after February 10, 1936, to what 
brokers other than Mr. Whiteford did you write ask¬ 
ing them to prepare plans for the disposal of the warehouse 
at 613-621 G Street, which you contemplated vacating 
around October first? A. I didn’t write any other 

broker. 

778 Q. Did you write any other broker at any time a 
letter asking them to try to get someone to dispose 

of the building, to lease the building, or to rent the build¬ 
ing? A. We did later on, on the leasing, not on the sale. 

Q. And who was the broker? A. We wrote a letter to 
every large real estate broker in the country. 
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By the Court: 

Q. In the country ? A. In the country. We worked out a 
plan. And every trust company. 

By Mr. Wilkes: 

Q. W"as that for the leasing of floors in the building? A. 
No; that was for the sale. 

Q. Did that have anything to do with leasing? A. No, sir. 
Q. WTien was that letter sent? A. We sent them on two 
occasions, sometime in August, 1936, and then sometime in 
1937. 

Q. So from February 10, 1936, to sometime in August, 
1936, you wrote to no broker, as I take it, asking them to try 
to sell or lease the G Street building; is that correct? A. I 
didn’t write them. 

#•*••***•« 

827 Q. Mr. Quirk, did you ever authorize Jawish, 
Mulkern, or Robertson, any one of them, to list the 
Hecht Warehouse with the United States Government for 
lease? A. No. 

#*#*###### 

Q. Prior to the listing of this property by you on June 
the 1st of 1937 had you known that Jawish, Mulkern, or 
Robertson, any one of them, had ever listed this property 
with the Government? 

#**•*•**•* 

A. Yes. I knew they had. 

«*•****••# 

Q. When did you first learn that they had? A. I do not 
recall exactly. But when they had taken different people 
through the building, of course, they were all very quiet 
about listing, I mean in any—it was always individual 
names, and I found afterwards that, in other words, that 
they were government representatives. 
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Q. Prior to June the 1st, 1937, had you ever been advised 
that Jawish, Mulkern, or Robertson had submitted for leas¬ 
ing this property to the United States Government in 
82S writing? A. I think I knew that Jawish had sub¬ 
mitted something to the Government. 
#••••••••• 

Q. Here is your letter of February 3, 1937 (handing 
letter to the witness), to the Space Control, stating that you 
would lease the property to the Government. You stated 
that Mr. Guthridge had talked to you over the phone several 
days before that. Did Mr. Guthridge tell you at that time 
that Mr. Jawish had listed the property with him? A. No. 
He had not. He did not. 

Q. Did you tell him that you told Mr. Guthridge 

829 that Mr. Jawish had listed it with him? A. No. 

*••••••••• 

Q. Did you ever list this property in writing with the 
Government on the form shown here as Defendant’s Ex¬ 
hibit 1 for identification (handing form to witness) ? A. No, 
I did not. 

Q. Prior to the leasing of the property to the Government 
on June the 1st, 1937, had you ever advised the Government 
in writing of the assessment on the building? A. No. I 
never did. 

Q. Prior to leasing the building on June 1st, 1937, had 
you ever advised the Government as to the number of net 
or gross square feet in the building? A. I did not advise 
them as to the net. I do not recall whether I did or not as 
to the gross. 

Q. So far as you can recall, the only advice that you ever 
gave the Government in writing is shown by this letter of 
February 3, 1937, is it not, until you got to negotiating on 
the matter of the contract itself? Isn’t that a fact? 

830 A. In writing, yes. 

• ••••••••• 
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Redirect Examination 

********** 

By Mr. Simon: 

Q. Mr. Quirk, I show you a letter dated July 8, 1937, 
written on the stationery of Whiteford, Incorporated, and 
signed in the name of Guy Whiteford, addressed to you. 
Was that letter received by you? 

********** 

831 (A letter dated July 8, 1937, original, from Mr. 
Whiteford to Mr. Quirk, was marked “Defendant’s 

Exhibit 6.”) 

#**•***••• 

832 (A carbon copy of a letter dated July 16, 1937, 
from Mr. Quirk to Mr. Whiteford, was marked “De¬ 
fendant’s Exhibit 7.”) 

********** 

833 The Court: I think you had better read it all. On 
whose letterhead is it? 

Mr. Simon: ‘‘ Whiteford, Incorporated. ” It is addressed 
to George M. Quirk and signed “Guy Whiteford.” 

#•••*•*•#* 

Dated July 8, 1937. (Reading:) 

“Mr. Rosinski and myself have given careful considera¬ 
tion to your request that we delay the matter of our claim 
against you for a commission in leasing premises 613-17 G 
Street to the United States Government until September 
and, while we would be very glad to accommodate you per¬ 
sonally, we can see nothing to be gained by the delay as the 
facts naturally will be the same in September as they are at 
the present time, namely, that you stated to us that you 
would not consider the proposal, which we submitted to you 
from the Government, to lease the property at a yearly 
rental of fifteen per cent of the total assessed value and 
you instructed us to say to the Government that you would 
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not consider less than $50,000 per year and told us that our 
agent was to work on the Government to get them up 

834 to your figure of $50,000 for you under no considera¬ 
tion would lease for less, but some time after this you 

did make a lease to the Government at a lower figure than 
you gave us. 

“I, from time to time, tried to get you to accept the pro¬ 
posal which the Government made and which was still pend¬ 
ing but you later phoned me and instructed me to use every 
effort in contacting brokers, prospective clients for the prop¬ 
erty and other means which 1 might see fit in order to secure 
you a tenant and you also instructed me to advertise the 
property for rental.” 

###**#**•* 

“I told you at that time I would comply with your instruc¬ 
tions and a few days later 1 sent you a postal card which 
I had had printed and circulated among the various brokers 
and other prospects in an attempt to secure a tenant on the 
basis which you outlined. 

“You never advised me that you would consider a lower 
figure than $50,000 per year notwithstanding that I con¬ 
tacted you many times urging that you accept the Govern¬ 
ment’s proposal. 

“In view of the above facts and others made known to 
you in previous correspondence and interviews, we feel that 
we procured the tenant for you and have earned the 

835 regular Real Estate Board rate of commission, 
namely, five per cent of the yearly rental covering 

said lease or any renewal thereof. Said commission is due 
and payable monthly to us as brokers as and when paid 
to you from the lessee. 

“We again respectfully request that you pay us the com¬ 
mission on this basis, if you are still not willing to do this, 
will you kindly so advise us so that we may take action in 
the matter to protect our interests. 

“Very truly yours, Guy Whiteford.” 
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That letter was replied to by 

********** 

Defendant’s Exhibit 7. 

*•••*•••*• 

“Dear Mr. Whiteford. I was surprised to receive your 
letter of July 6, as I explained to you in my letter of June 
17, that Mr. Lester would be out of town until September 1, 
and that I would refer the matter to him at that time. Very 
truly yours, George M. Quirk.” 
*#••*•••• * 

Q. Did you refer the matter to Mr. Lester when he re¬ 
turned, Mr. Quirk? A. I did. 

******••#• 

837 Q. How did you meet Mr. Mulkern? A. He wrote 
me a letter. 

********** 

Q. With regard to what property, Mr. Quirk? A. 613 to 
15 G Street. 

Q. And pursuant to that letter did you write Mr. Mulkern 
a letter? A. I did. 

Q. Did Mr. Mulkern come in to see you as a result of 
that letter? A. Yes. 

Q. Did you give him the information with regard to that 
property ? 

#*•*••**•* 

838 Q. Did you ever see any record at the Space Con¬ 
trol as to whether or not Mr. Mulkern submitted that 

property to the Space Control? A. I did. 

Q. Mr. Quirk, I show you another letter dated October 
17, 1936—Just a minute. I have the wrong one. Do you 
know Bedford S. Robertson? A. Yes, sir. 

Q. What business is Mr. Robertson in? A. Real estate 
salesman. 
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I would assume that those would reasonably be specifi¬ 
cally requested at that time. 

852 Q. Mr. Leach, had you gone through that building 
before the date of this letter ? 

#•«••••••• 

A. I did go through the building, but whether it was be¬ 
fore the date or after the date of that letter I don’t recall. 
I don’t know. I don’t tie it up with that letter. 

Q. What were the requirements, if you recall, of the 
Social Security Bureau at that particular time? A. In gen¬ 
eral we needed a large amount of space, preferably con¬ 
tained in a single building. It was, as I recall, approxi¬ 
mately 160,000 to 175,000 square feet. 

In general it could have been loft space, which means not 
divided into too many rooms. 

It was to be used for our tabulating section of the Bureau, 
the old age and survivors insurance. That particular out¬ 
fit dealt with the accumulation of wage records information, 
and was to have files containing approximately 50,000,000 
records. 

We needed pretty heavy floor capacities, floor-carrying 
capacity, and high electric capacity in the building in order 
that International Business machines could be operated. 

Q. Did you know at that particular time whether or not 
there was sufficient space in this building by itself to answer 
your needs? A. It is my recollection that the build- 

853 at 613 G was not sufficient to meet those needs. 

*•*••**••* 

854 Q. Did you tell Mr. Rosinski that you would pay 
$38,000 for this building? A. No. 

Q. Did you tell Mr. Rosinski that the law, however, pro¬ 
vides that they may spend on alterations, meaning the 
owner, an amount not to exceed 25 per cent of the yearly 
rental? A. Yes. 
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Q. And can therefore spend as much as $9,500 on altera¬ 
tions, which, of course, can be considered part of the rental? 
A. I don’t remember that. 

*••••••*•• 

857 Q. When was the date that you had to have pos¬ 
session of that building if it was to be used by the 

Social Security Board? A. It was some time during the 
latter part of October. I do not remember the specific date, 
the exact date, but it was during the latter part of that 
month. 

Q. At the time you were discussing this matter with Mr. 
Rosinski in the latter part of September, can you tell us as 
to whether or not you were negotiating for space elsewhere? 
A. We were looking daily for all kinds of space, in 

858 large amounts. We were combing the town in an 
attempt to find space. 

Q. Were you also looking in Baltimore? A. We were. 

Q. And did you get a space in Baltimore? A. We did. 

859 Q. When did the Social Security Bureau or Board 
go to Baltimore? 

• •••«#•••« 

A. * * # It was during the fall of 1936, * * *. 

Q. Mr. Leach, did there come a time when you went 
through your files, subsequent to your talk with Mr. Rosin¬ 
ski? A. Yes, there was. 

Q. And did you find that someone other than Mr. Rosin¬ 
ski had already submitted that property? A. That is right. 

Q. And who had submitted it before Mr. Rosinski? A. 
A real estate operator by the name of Robertson. 

*••••••••• 
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860 Cross-Examination 

By Mr. Wilkes: 

*•••*••#** 

861 Q. * * * Who first called this G Street building to 
your attention? A. To my personal attention, Mr. 

Rosinski. 

#*••*••**# 

862 Q. Have you read through this letter of Septem¬ 
ber 24, marked “Plaintiff’s Exhibit No. 6,” Mr. 

Leach (handing a paper writing to the witness) ? A. I have. 

Q. Did I understand you to say that, reading it through, 
it represents a fair statement of the terms under which 
Social Security would have been willing to have negotiated 
at that time had The Hecht Company been willing to lease 
the property? 

#*#*•***#* 

A. That is difficult to say. It appears that the general 
requirements stated in paragraph 4 would have been neces¬ 
sary, I feel. I do not know that they represent all of the 
requirements which we would have had stipulated. The 
percentages listed here relating to the maximum rental 
which we could pay and the amount which could be ex¬ 
pended for alterations and repairs represent the maximum 
legal limitation. We would be able to execute—that is, by 
statute—execute a lease up to that point. 
#•••*••*•• 

871 Q. In 1936 did your duties call upon you to both 
locate space and then negotiate for the purpose of 
determining what that space might be acquired for on a 
lease basis from the owner? A. My duties at that time re¬ 
quired that I attempt to locate space and to develop or en¬ 
courage, let us say, people having control of that space to 
submit offers to the Government on it. 
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873 Redirect Examination 
By Mr. Simon: 

********** 

Q. Where the maximum which the Government can pay 
is determined, does the Government always pay the maxi¬ 
mum ? A. No. 

********** 

By the Court: 

Q. Mr. Leach, let me ask you a question or two. You do 

recall having a conference with Mr. Rosinski? A. I do. 

Q. Was that the first conference you ever had with him? 

A. That is the only one—that is the first conference about 

* 

this space, yes. 

Q. About any space? A. About any space, yes. 

********** 

899 Bedford S. Robertson 
********** 

900 Direct Examination 

By Mr. Simon: 

####*###** 

Q. You are in the real estate business in the District of 
Columbia? A. Real estate broker. 

Q. And how long have you been a real estate broker? A. 
Since August, 1929. 

#*######## 

Q. We are inquiring here, Mr. Robertson, with relation 
to a building at 613 G Street owned by the Hecht Company. 
Did you ever have any transactions with relation to that 
building? A. I called on Mr. Hecht—Mr. Quirk, the man¬ 
ager of the Hecht Company, in the early part of 1936 in 
regard to that building. 

Q. Tell us what then occurred. How did you come to go 
to see Mr. Quirk? A. Well, I had two reasons for calling 
on Mr. Quirk. 

********** 
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901 I also wanted to find out what they were going to 
do with the building when they vacated it. I had 

been told by someone in the Hecht Company, where I was 
making a purchase at the store, that that building would be 
vacated, and that perhaps they would want to rent it or sell 
it; and I wanted to ask Mr. Quirk about that part of it. 

Q. Did you talk to Mr. Quirk about that building on G 
Street at that time? A. I did. 

Q. And that was in the early part of January, 1936? A. 
It was prior to March 2, 1936. 
*••*•••*•* 

Q. How do you fix the date of March 2? A. Well, after 
I had made several visits to Mr. Quirk’s office in regard to 
that property, the G Street property, Mr. Quirk 

902 listed a piece of property that they owned on N 
Street just beyond North Capitol, that they wanted 

to sell, on March 2, 1936; and my conversation in regard to 
the G Street property was prior to that time, but in the year 
of 1936. 

*•#••••*•• 

Q. Did there come a time when you submitted this prop¬ 
erty to the United States Government or any branch there¬ 
of? A. I submitted it to Mr. Martin, Chief Clerk of the 
General Accounting Office, prior to August 3, 1936, accord¬ 
ing to my records. 

*#•••••••• 

903 Q. Did you submit it in writing? A. To the Gen¬ 
eral Accounting Office? 

Q. Yes. A. I have no remembrance. Sometimes I do. 
I don’t remember submitting it in writing. But I called 
personally on Mr. Martin. I knew that they needed space; 
and that building, being so near the old Pension Office, I felt 
that that was the division that should go in there if any 
division of the Government needed space. 

Q. Did there come a time when you took either Mr. Mar¬ 
tin or any of his representatives through the building? A. 
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I took Mr. Martin, the Chief Clerk of the General Account¬ 
ing Office, through that building. 

Q. Mr. Reed F. Martin? A. I believe that that is his first 
name. He is the chief clerk of the General Accounting 
Office. 

I took Mr. Martin through that building in person with 

Mr. Fatzinger. I had a written order from Mr. Quirk. 

###*#**##* 

904 Q. Do you have that order with you! A. I think 
so. I have a photostat copy of it. That is on August 

3rd (handing a photostat to Mr. Simon). 

****•#**•• 

Mr. Simon: This is an order on the Hecht Company, 
Washington, D. C., August 3, 1936. “To Mr. Fatzinger. 
From Mr. Quirk. Subject: Kindly allow the bearer of this 
note, Mr. Robinson, to take certain clients through the G 
Street warehouse. George M. Quirk.” 

(Mr. Simon handed Defendant’s Exhibit 8 to the jury.) 

Bv Mr. Simon: 

«r 

Q. Pursuant to that order which you obtained did you 
take Mr. Reed Martin personally through the place? 

905 A. Mr. Martin, the Chief Clerk of the General Ac¬ 
counting Office? 

Q. Yes. A. I did, together with Mr. Fatzinger. 

Q. What portion of the premises did you go through? A. 
I think we went over the entire building. 

Q. Did you notify Mr. Quirk anything with regard to Mr. 
Martin’s going through there with you? A. My recollec¬ 
tion is T wrote Mr. Quirk a letter about September 1st tell¬ 
ing him I had taken Mr. Martin through and also advising 
him of the changes or remodeling that might be required, 
and asked if they were willing to do that. 

Q. I show you a letter dated September 1, 1936, and ask 
you if that is the letter that you wrote Mr. Quirk. A. Yes, 
sir. That is the letter. 

**•••••••• 
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911 (The letter dated September 1, 1936, from Mr. 
Robertson to Mr. Quirk, was received in evidence 

and marked “Defendant’s Exhibit No. 9.”) 

##*#*•*•*• 

Mr. Simon: Ladies and gentlemen of the jury, this is a 
letter from Bedford S. Robertson, Real Estate, Washing¬ 
ton, D. C. It is dated September 1, 1936. It is addressed 
to the Hecht Company, Washington, D. C., for the attention 
of Mr. Quirk. 

“My dear Mr. Quirk, Mr. Martin, Chief Clerk of the Fed¬ 
eral General Accounting Office, went through the G Street 
building today with Mr. Fatzinger and myself. Mr. Martin 
is very much interested in the building and has asked me to 
obtain the following information: 

“First, the carrying load of the floors. 

“Second, If it would be possible to give him one entire 
floor in a short time. 

“Third, On what date could vou deliver the entire build- 
in g? 

“Four. Would the Hecht Company make a reasonable 
amount of improvements on the inside of the building? 

“Five. Would it be possible to put two toilets on the fifth 
and sixth floors? 

912 “Six. What rental would the Hecht Company 
want for the building? 

“Mr. Martin contemplates using the fifth and sixth floors 
for office space and would need some partitions. The re¬ 
mainder of the building would be used for files. If a lease 
is made with the General Accounting Office, this department 
would not require any service such as is required for other 
departments, The Government would take over the building 
and operate it. 

“If you will let me have this information, I will greatly 
appreciate it. 

“Very truly yours, Bedford S. Robertson, 2501 Calvert 
St., N. W.” 
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By Mr. Simon: 

Q. Did yon discuss this matter with Mr. Quirk, Mr. Rob¬ 
ertson, or did Mr. Quirk reply to that letter, if you recall? 
A. Mr. Quirk replied to that letter through Mr. David Eise- 
man. He answered those questions. They were willing to 
make those improvements. 

Q. David Eiseman was employed at that time by the 
Hecht Company? A. By the Ileelit Company, and Mr. 
Quirk replied through Mr. Eiseman to me personally, 
through Mr. Eiseman, that they were willing to do that. 

Q. Do you recall that he gave the carrying load of the 
floors? A. He gave the load of those floors, I remem- 
913 her. If I remember correctly, it was 150 pounds with 
the exception of the seventh floor, which I believe 
was 125. 

I have a memorandum of those figures, and am depending 
on that memorandum as to those figures. 

Q. Did you tell him what toilets would cost? A. No. They 
didn’t go into the cost of it. But I understood from Mr. 
Eiseman that they were willing to make the improvements 
asked for. 

Q. Did you then contact Mr. Martin further? A. I talked 
to Mr. Martin further about it. 

Q. What was the outcome of this deal? A. The outcome 
was that Mr. Martin at that time decided not to take the 
building. As a matter of fact, he is in the building today. 
Part of the General Accounting Office is in the building, but 
at that time he did not take it. 

Q. What was the reason? A. Well, I think Mr. Martin 
told me that the Comptroller didn’t want him to take it. 
#*«•#*##*• 

Q. Did Mr. Quirk quote you any rental? A. I don’t re¬ 
call that Mr. Quirk gave me any rental quote, for the simple 
reason that the Government is limited as to the rent that 
they could pay on any property in Washington, so far as I 
know; and that is 15 per cent of the assessed value. 
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914 The law said, “Fair market value,” but the rule is 
the assessed value. 

Q. Did you know that at that time? A. I did, sir. 

Q. Did there come a time that you submitted this to any 
other branch of the United States Government? A. I did. 
I submitted it to the Social Security. I submitted it to the 
Treasury Department. I submitted it to the Soil Conserva¬ 
tion. Also to the Printing Office later. But I make no 
claim, because they were already negotiating with some¬ 
body for that building. 

Q. Did you take Mr. Goodacre of the Soil Conservation 
through the building? A. Yes, sir. With Mr. Baldwin. 
Mr. Baldwin then had become the manager of the building 
instead of Mr. Fatzinger. 

Q. Did you submit plans to the Social Security Bureau? 
A. I believe I did. I have a tracing of a plan. I wouldn’t 
say positively that I submitted a blueprint, but I believe so. 
I think I transferred that on July 15, 1936. 

915 Q. Do you have any records with you that will re¬ 
fresh your recollection as to when you submitted the 

tracing to the Social Security Bureau? A. I have a record 
of calling on Mr. Carpenter, of Social Security, about the 
first part of July, perhaps the Sth or 10th. 

Mr. Wilkes: What year? 

By Mr. Simon: 

Q. What year? A. 1936. 

Q. Mr. Carpenter at that time was at the head of the 
Space and Rental Control Section of the Social Security 
Bureau? A. I understood Mr. Carpenter was the Space 
man of the Social Security, and I called on him in the Labor 
Building up on G Street. 

Q. That was some time in July, you say? A. I met Mr. 
Carpenter about the Sth or 10th of July, 1936, according to 
the record that I kept of the case. 
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Q. And you later did submit a plan to him, a floor 
916 plan? A. I believe I did. I am not positive of that, 
but I believe I did. 

Q. That tracing was dated what? A. July 16, 1936. 

Q. And that tracing was made from a floor plan sub¬ 
mitted to you ? A. Loaned to me by Mr. Quirk through Mr. 
Eiseman. 

Q. Mr. Eiseman actually gave you the floor plan? A. So 
I could make a floor plan, in order not to deliver the orig¬ 
inal, so he could have it back. 

Q. Will you please refresh your recollection from any 
memorandum that shows when you gave that tracing to the 
Social Security Bureau? A. Well, it was after July 15. I 
couldn’t say what date. 

Q. Was it before September 1? A. If I gave it to him at 
all, I believe it was. I am not sure. 

#•**•#*##* 

918 Q. Is there anything further that you can think of ? 
A. That I contacted or showed the building to? 

Q. That you contacted. A. I contacted the Government 
Printing Office. I think Mr. Emerson was the man. They 
told me they had negotiated for the building, so I dropped 
it right there. 

#****•###* 

924 Cross-examination 

By Mr. Wilkes: 

** *#*#•*#• 

925 Q. Did you offer that property for rent, in view of 
the listing which he had with you at that time? A. 

Yes. I talked with the Government agency, the General Ac¬ 
counting Office, with regard to their property, after I had 
talked with Mr. Quirk—not before, but afterwards. 

Q. But Mr. Quirk authorized you to offer the property 
for lease some time prior to March 2, 1936? A. Mr. Quirk 
said this: that they wanted to sell that property—preferred 
to sell it. They would consider renting it. 
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Q. And that was before March 2,1936 ? A. According to 
the record I have. 

• **#*••••• 

940 James L. Parsons 

Direct Examination 
By Mr. Simon: 

Q. What is your business or profession? A. Builder. 

Q. How long have you been in the building business? A. 
Well, since my teens. I have been in it all my life. 

941 Q. Did there come a time, Mr. Parsons, when Mr. 
Quirk asked you to give him certain information with 

regard to 613-21 G Street, the then warehouse? A. Yes, 
sir. 

Q. Have you ever done any work in that warehouse? A. 
Yes. I did about a hundred thousand dollar job there in 
1931. 

Q. When The Hecht Company rented that ware- 

942 house to the United States Government Printing Of¬ 
fice did you do certain work there and make affidavits 

to the amount it cost? A. Yes, sir, I did some work there 
at that time. I think it was about a $10,000 job. 

Q. Are you familiar with that building, Mr. Parsons? A. 
For ten years. 

Q. Did there come a time when you were asked as to what 
it would cost to make certain changes in that building ac¬ 
cording to these specifications, if they may be called specifi¬ 
cations (handing a document to the witness) ? A. Yes, sir. 

Q. “These specifications” refer to Plaintiff’s Exhibit 6, 
letter from Rosinski to Whiteford, dated September 24, 
1936. 

Mr. Parsons, can you tell us approximately what it would 
have cost at that time to have installed two toilets on each 
floor of that building? A. Well, the plumbing $17,000 plus 
$5,250 for the stalls and partitions, et cetera, making $22,250 
for the toilets. 
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Q. Can you tell us what it would have cost to install a 
wood floor—that a wood floor be provided throughout the 
building? 

********** 

946 A. Taking it on the gross, 140,000 square feet, 
would be $58,800. Of course, the elevator shafts and 
stairs would be deducted. 

• ***#••*** 

Q. Another proviso was that additional floor plugs or out¬ 
lets be provided to take care of their tabulating machines. 
I don’t know how many tabulating machines. But what 
would that building require from an electrical standpoint 
to carry a heavy electric load? A. When we figured it out 
in 1931 for a warehouse for the Hecht Company, the electri¬ 
cal work cost $9,000. I would say for the purpose you men¬ 
tioned it could readily run three or four times that much— 
a lot of tabulating machines and lighting. 
**#*#*••** 

948 Q. How much would it cost to make changes in the 
heating plant or to put in a new heating plant, which¬ 
ever would be necessary, to maintain a temperature of 70 
degrees in zero weather throughout the building? A. I ob¬ 
tained an estimate of that of $29,000 by a heating engineer 
contractor. You see, there are a lot of exposures there, 
many large windows and high stories, 14-foot stories. 
*****•*•## 
975 Clay J. Guthridge 

• ****••••• 
Direct Examination 

By Mr. Simon: 

*#***••••• 

Q. And you are chief of the Space Control of the United 
States Government? A. Yes, sir. 

Q. And how long have you held that position, Mr. Guth¬ 
ridge ? A. 1933. 
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Q. We are inquiring here, Mr. Guthridge, with relation to 
certain transactions in connection with premises 613 G 
Street. 

• ###*#•••* 

Are you familiar with that property? A. Yes, sir. 

976 Q. Was that property ever brought to the atten¬ 
tion of the Space Control, to you, for rent? A. It 

has been. 

Q. And will you explain to the Court and the jury the 
custom of your office in 1936 in connection with properties 
that are submitted to you? 

• #*#*•#*•* 

A. When either owners or agencies—real estate agencies 
—have property to list they either call me up or someone on 
my staff and want to talk to us about it or thev come into 
the office. We have just general conversation on the subject, 
and if it is worthy of pursuing it further at that time, we 
ask for a submission of a proposal. 

If it is a building that we have not an immediate need for 
or it does not appear that negotiations could be concluded, 
we ask that you list the building with us, and we put it on 
file and make a record of that building having been listed 
with us. 

Q. I show you Defendant’s Exhibit 1 for identification. 
Is that a copy of the card which was used in 1936 by your di¬ 
vision (handing a document to the witness)? A. Yes, sir. 
Q. And is that a copy of the proposal or listing 

977 that you speak of? A. Yes, sir. 

By the Court: 

Q. Isn’t there a difference between a proposal and a list¬ 
ing? A. Yes, sir. 

The Court: I do not think he can answer that question 
“Yes, sir.” You said, “Is that a copy of a proposal or list¬ 
ing?” If there is a difference between the two, I think he 
had better clear it up. 
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Mr. Simon: I think your Honor is correct. 

The Witness: Your Honor, this is a listing—a card upon 
which we try to put the principal information, which is 
placed on record in the office. 

*****###•• 

977 Q. And a proposal comes to you in what manner? 
A. Usually in a definite letter from the owner or his 

agent offering to rent certain building. 

Q. And when such a listing is made with you do you have 
any requirements as to what facts it must contain? A. 
Only what is on the card there. 

Q. It is essential when a listing is made that you 

978 know what the assessed value of the property is? A. 
It is not essential until we get to the point where we 

are negotiating. 

Q. Is the size of the property essential? A. Not abso¬ 
lutely essential. 

**#***#•#* 

Q. Assuming that I were an agent for a property owner 
and wrote you a letter, “We are agents for the leasing 
of property 613 G Street and the property is now for rent,” 
would that be considered a proposal? A. No. I would 
consider that a listing, sir. 

Q. What would you consider a proposal, or what have 
you got in the way of proposals? What does a proposal 
contain? A. A proposal contains definite facts that we 
require pertaining to all the principal features of the prop¬ 
erty, and usually it follows preliminary negotiations. 

Q. In writing? A. In writing—that is, when I 

979 say “preliminary negotiations” I mean discussions 
as to what we will require, what the owner will do, 

what the Government will do. That is what I would call 
a proposal, sir. 

Q. Pursuant to the subpoena which was served upon yon 
did you bring your file with you? A. Yes, sir. 

Q. Will you refer to your file and tell us whether you 
have anything in that file indicating any proposal or any 






listing of the 613 G Street property by Mr. Guy White- 
ford? 

Q. If there is any proposal or any listing of the property 
613 G Street by Mr. Guy Whiteford or Mr. Carl Rosinski? 
A. No, there is not. 

Q. You have gone through that file? A. Yes, very care¬ 
fully. 

• **••••••* 

980 Q. Did there come a time when you got in touch 
The Hecht Company, with Mr. Quirk of The Hecht 

981 Company, and inquired of him as to whether or not 
this particular property was still available? A. 

Yes. 

Q. Do you recall when that was, Mr. Guthridge? A. It 
was the latter part of ’36 or the early part of ’37. 

Q. Did any listing or any record cause you to call Mr. 
Quirk? A. Yes. 

Q. Will you please tell us whose listing or record caused 
you to do that? A. Mr. Jawish had made a listing back in 
July. 

Q. Is that the listing shown on this card, Mr. Guthridge ? 
A. Yes, sir. 

Q. WTiich was July 16, 1936? A. Yes. Now, I do not 
know that that listing was submitted prior or subsequent 
to negotiations he had with Mr. Russell in my office. 

Your Honor, shall I just describe how this thing came 
about? 

The Court: No. You must answer questions. 

The Witness: Yes. 

By Mr. Simon: 

Q. Did you get in touch with Mr. Quirk to inquire of 
him as to whether or not the space might be available by 
reason of anything that Mr. Whiteford of Mr. Ro- 

982 sinski did? A. Not to my recollection, no. 
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(Document previously marked “Defendant’s Exhibit 1 
for identification” was received in evidence.) 

Mr. Simon: This card, ladies and gentlemen, reads: 

“Commercial Property for Rent 

“Department of the Interior, National Park Service 
“Division of Government Space Control 

“Address of Building, 613 G Street. Number of Stories, 
Seven. Basement, Full Basement. Elevators, One Pas¬ 
senger, Two Freight. Net Usable Space Offered, 140,000 
square feet. Net Usable Space in Building, 150,000 
983 square feet. Possession, January 1, 1937. Agent, 
Henry Jawish. Phone, District 5014.” 

The card is dated July 16, 1936. 

“Square No. 454. Lot No., 803. Assessed Value of the 
Land, $56,346. Assessed Value of Improvements, $200,000. 
Total Assessed Value, $256,346.” 

There are two lines then left blank, with regard to the 
square foot rate allowed by law. 

The age of building does not appear. 

Date rented does not appear. 

Lease expired does not appear. 

Owner of record, The Hecht Company, Incorporated. 

By Mr. Simon: 

Q. I have read all of it, haven’t I? A. Yes. 

Mr. Simon: “The owner in 1928 spent $150,000 in re¬ 
modeling and renovating the premises. It is made under¬ 
stood that the owners will be willing to spend considerably 
more to further improve the building and make it suitable 
for office service. 

“Henry K. Jawish.” 

By Mr. Simon: 

Q. Mr. Guthridge, will you please look at your file and 
see if there is another submission of that property on Oc¬ 
tober 6,1936? 


130 


s 


984 The Court: You mean by that a listing? 

By Mr. Simon: 

Q. A listing. A. Here is the letter from Frank Mulkem. 

• ##**•***# 

Q. What is the date ? A. October 6,1936. 

*•*•••*••* 

985 Mr. Simon: I have a photostat here from the Mu¬ 
nicipal Court. I will read it from that. We can in¬ 
troduce this photostat. 

• ••*•••••• 

The letter reads as follows: 

986 “Washington, D. C. 

“October 6, 1936. 

“Mr. C. J. Guthridge, 

“Chief of Space Control, 

“United States Department of the Interior, 

“Washington, D. C. 

“Dear Mr. Guthridge: 

“One of the largest storage buildings in Washington, a 
seven-story brick structure, 613 G Street, will be available 
for occupancy and lease about January 1, 1937. It con¬ 
tains approximately 150,000 square feet of space and is 
served with three elevators. This building has a frontage 
of 103.5 feet on G Street and a depth of 212.5. Width at 
the rear is 93.5. Ground it occupies has an area of 20,869 
square feet. The land is assessed for $55,303 and the im¬ 
provements at $279,000, the total assessment being $334,303. 
The owners of this property will consider either a sale or 
lease. A price of $400,000 is specified in the event of sale, 
and if leased the annual rental will be $50,000. 

“In the event you are interested in making an inspection 
of this property arrangements can be made for any time 
that will suit your convenience. 

“Very truly yours, 

“Frank J. Mulkem .’’ 

**•••••••* 
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987 Q. And on the bottom, in someone’s handwriting— 
Do you know that handwriting, Mr. Guthridge? A. 

It looks like Russell’s. 

Q. “Assessor’s Office furnishes 11-11-36, land $56,346, 
improvements $200,000, total $256,346, times 15 per cent, 
equals $38,451.90”. 

What is that $38,451.90? What does that represent? A. 
That is the maximum amount that could be paid under 
the law. 

• ••••••••* 

Q. Have you any distinct recollection of Mr. Guy White- 
ford calling on you on or about February 15 or 17, 1936, 
in regard to this matter? A. Not a distinct recollection, 
but Mr. Whiteford had been in the office to talk to me 
about it. 

By the Court: 

Q. About what? A. About the submission of this build¬ 
ing. 

By Mr. Simon: 

988 Q. Do you know when that was, Mr. Guthridge? 
A. No, I do not. 

Q. Does any record show that he was in to see you? A. 
there is no record that shows that. 

Q. As a result of the letter which you received from Mr. 
George Quirk on February 3, 1937, which has been intro¬ 
duced here in evidence—Do you have a letter there of Feb¬ 
ruary 3, 1937, from Mr. Quirk? A. Yes. 

• •*•*•**»• 

989 Q. And what happened as a result of your receiv¬ 
ing this letter as indicated by your notation on the 

bottom of the letter? A. Mr. Hanson, of the Government 
Printing Office, got in touch with Mr. Quirk. 

Q. That resulted in the lease being completed with the 
Government Printing Office ? 

• ***•###*# 
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990 Cross-examination 

By Mr. Wilkes: 

Q. Mr. Guthridge, yon had a Mr. McAllister associated 
with yon in this Space Control Office for some period of 
time, did you not? A. Yes, sir. 

• ••••••••• 

991 Q. Do yon have a recollection of having discussed 
this building with Mr. McAllister? A. Yes. 

Q. Referring to the letter of February 3, 1937, from 
Mr. Quirk, it begins with this introduction, so to speak, 
“In reference to our conversation of a short time ago.” 
A. Yes. 

Q. Do you have a distinct independent recollection that 
that conversation was one which was initiated as a result 
of a call from you to Mr. Quirk, or, as far as your recollec¬ 
tion goes, might it have been a conversation initiated by 
a call from Mr. Quirk to you? A. That is right, Counsel. 
I do not have a distinct recollection of just how the call 
originated. 

*•#•••••*# 

994 Q. As a matter of fact, before you took that file 
in your hand to thumb through it to get names and 
other information, immediately prior to February 3, 1937, 
you knew without referring to any file that that building 
was to be shortly available, did you not ? A. That is right, 
ves. 

Q. That had been subject to conferences between you and 
Mr. McAllister in the office on a previous occasion, had it 
not? A. Not only. Not alone that. 

Q. Not alone that? A. No. 

Q. But that was one of the factors? A. That was inci¬ 
dental to it. 

Q. Also you had talked with Mr. Whiteford about this 
building prior to February 3, 1937, had you not? A. Yes, 
sir. That is right. 



Q. And at that time he had told you that the Hecht Com¬ 
pany was going to move up to New York Avenue? 

995 Is that correct? A. I don’t remember what he told 
me, except that the building would be available. 

Q. Exactly. So that you had those things in your mind 
prior to the time when you took the file and thumbed over 
the listings in writing to Mr. Mulkern and Mr. Jawish? Is 
that your best recollection? A. I had those things in my 
mind as well as—without thumbing over the file, the fact 
that Mr. Mulkern and Mr. Jawish had submitted the build¬ 
ing. 

Q. Did either Mr. Mulkern or Mr. Jawish ever come in 
and talk with you about it? A. Not me personally. 

• ••••*•••• 

996 Q. Now, there came a time, did there not, when 
you took Mr. McAllister directly under your wing, 

so to speak, and relieved him of his immediate duties as 
file surveyor and had him work directly under you in con¬ 
nection with the listing of available space for lease in the 
District of Columbia? A. We asked him to make a survey 
of the whole city, that is, to go around and find anything 
that he could locate. 

Q. Do you remember after he had located properties that 
he would come in and talk with you and Mr. Russell about 
those properties ? A. Yes. He would do that. 

997 Q. Did you undertake to get in touch with Mr. 
Jawish immediately prior to February 3, 1937? A. 

I didn’t. No. 

Q. Or Mr. Mulkern? A. No. 

Q. Or Mr. Whiteford? A. No. 
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Redirect examination 
By Mr. Simon: 

• ••••••••• 

998 Q. Did Mr. Russell ever talk with you about 
the Jawish listing. 

• ••••••••• 

999 A. Oh, yes. 

Q. You discussed it with Mr. Russell? A. Yes. 

Sure. 

Q. About Mr. Mulkern’s listing? A. Yes. 

• ••••*•••• 

Q. Do you recall at any time Mr. Whiteford’s coming in 
to see you wdth Mr. Rosinski or that he talked to you with 
regard to renting this building to the Social Security 

1000 Division ? A. I have a recollection that, as I testified 
before, Mr. Whiteford had been in. 

Q. Is that what he was talking to you about—the Social 
Security? A. It was. The Social Security Board. 

Q. Did either Mr. Rosinski or Mr. Whiteford ever talk 
to you about the Government Printing Office? A. No. 

Q. 

Is there any report in that file that Mr. McAllister ever 
went to see or inspected 613 G Street? A. No. There is 
not. 

• **#•**•*• 

Q. Do you recall him ever talking to you about 613 G 
Street? A. Not until after this question came up. 

Q. Not until after this case started? A. Yes. 

Q. Did Mr. Allister tell you that he had been all through 
that building? A. No. 

• ••••••••• 



1001 Q. Did you take any general action on that build¬ 
ing as a result of Mr. McAllister’s report to you? A. 

No. 

1002 Recross examination 

By Mr. Wilkes: 

1004 Q. Would you say that Mr. Whiteford’s oral sub¬ 
mission of this building was or was not discussed 

shortly prior to February 3, 1937 ? A. I would say it was 
not discussed. 

Q. Is that a positive recollection, that Mr. Whiteford’s 
submission was not discussed immediately prior to Febru¬ 
ary 3, 1937? A. Yes. I would have my reason for saying 
that. 

***•*#•*•• 

1005 Q. You would not say that while Mr. McAllister 
was there the Whiteford submission was definitely 

not discussed, I take it from your prior testimony? A. It 
was discussed when Mr. McAllister was making his inspec¬ 
tion of buildings, because he came in and said, “I was 
shown these various buildings.” 

Q. And the G Street building was one of them that he 
reported on? A. Yes. 

Q. Now, did you have that report of Mr. McAllister in 
your mind shortly before February 3, 1937 A. No. 

Q. But you had the building itself in mind, did you not? 
A. That is right. 

Q. Can you state right now, Mr. Guthridge, what it was 
that caused you to have in mind the very first time the 
availability of the Hecht warehouse, or do you just know 
that it was some fact that brought it into your mind? A. I 
had known that that building had been submitted by a num¬ 
ber of people, a number of agencies. I had talked with 
Mr. Quirk about it. I knew it was available. 
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Q. And among the sources of your information that it 
was available was the discussion which you had had with 
Mr. McAllister? A. Among the sources, yes. 

• •##****•• 

1006 J. Reed Carpenter 

• •#••••••• 

1007 Direct examination 

By Mr. Simon: 

• *#••••••• 

Q. How are you employed at the present time, Mr. Car¬ 
penter? A. I am assistant to the director of the Bureau 
of Old Age and Survivors Insurance, Social Security Board. 

• *##*•***• 

Q. In 1936 and 1937 how were you employed? A. In Au¬ 
gust, 1936, and a part of 1937 I was chief of the Space and 
Rental Section of the Social Security Board. 

Q. What was your assistant’s name at that time? A. S. 
B. Leach. 

Q. Did there come a time when the Social Security Board 
required additional space sometime between 1936 and 1937 ? 
A. Yes, sir. 

Q. Do you recall anyone bringing any space to you for 
use by the Board. A. Yes, sir. A number of them. 

Q. We have now in mind the building at 613 Gr Street, 
Northwest, known as the old Hecht warehouse. A. Yes. 

Q. Was that building submitted to you, Mr. Car- 

1008 penter? A. It was. 

By whom? A. Robertson. I don’t know his first 

name. 

Q. Bedford S. Robertson. A. I believe that was it. 

• ••••••••• 

Q. Do you recall when he first submitted it to you, Mr. 
Carpenter ? A. The date, no; but my memory recalls it was 
midsummer or past midsummer of 1936. August, perhaps. 
Q. Either August or September? A. Yes. I think so. 
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Q. Did you cause an inspection of that building to be 
made as a result of Mr. Robertson’s submission? A. There 
was an inspection of the building made subsequent to Mr. 
Robertson’s submission. Whether or not I authorized the 
inspection to be made I cannot recall. 

Q. What have you to say as to whether or not Mr. Rob¬ 
ertson submitted any plans to you. A. He submitted a 
specimen floor plan. 

******###• 

1010 Q. Mr. Carpenter, did there come a time subse¬ 
quent to the submission of this plan and the discus¬ 
sions had with you and the submission of the matter to you 
by Mr. Robertson, that someone else at a later date sub¬ 
mitted this property ? A. To me? No, sir. But to a mem¬ 
ber of my staff subsequent to that. 

Q. Whom did he submit it to? A. Mr. Leach, I believe 
it was. 

Q. Who was it that submitted it? A. Rosinski. 

• *****##*# 

Q. Did you have any dealings with Mr. Rosinski with 
regard to this particular space? A. Not to my recollection. 

•***•*•*#* 

1011 Cross examination 

By Mr. Wilkes: 

Q. Did Mr. Robertson submit this building to you per¬ 
sonally? A. Yes, sir. 

• •*****### 

Redirect examination 

By Mr. Simon: 

1012 Q. Do you know when the Rosinski submission 
came in? A. As near as I can recall, it was in the 

fall of this same year, 1936. 

Q. Subsequent to Mr. Robertson’s? A. That is correct. 

*****•#•*# 
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Recross examination 
By Mr. Wilkes: 

Q. Now, when you say “when it came in,” do you mean 
when it came to your attention? A. The first time? 

Q. Well, you used the phrase that you knew when 
1013 Mr. Rosinski’s offering or proposal, or call it what 
you may, came in. You are referring now to the 
date when it first came to your attention, are you not? A. 
When my assistant, Mr. Leach, first brought that to my 
attention. 

Q. So that any statement that you make with respect to 
when Mr. Rosinski called the property to the attention of 
Mr. Leach is based entirely upon what Mr. Leach told you, 
is it not? A. That is correct. 

Further redirect examination 
By Mr. Simon: 

Q. Were you advised promptly whenever property was 
submitted to Mr. Leach or any of your subordinates? A. 
The Social Security in the summer of 1936 was frantic for 
space, and any time any property came to our attention, 
we usually got busy, and didn’t necessarily negotiate for 
it, but we inspected the property to see if it could be ob¬ 
tained. 

Q. Then whenever a piece of property was submitted to 
one of your subordinates, was it his duty to bring it to 
you immediately? A. Yes. 

1015 Further cross examination 

By Mr. Wilkes: 

1016 Q. Your offices and other government offices when 
looking for space clear through Space Control? A. 

Yes. A lease, before it is officially negotiated by 










the occupying agency of the Government, must clear with 
what was then Space Control. 

*****####* 

Q. It is customary as a matter of fact for the various 
government departments in leasing space in the District 
of Columbia to clear through Space Control? A. It was 
at that time. 

**•*#•***• 

1017 Further Redirect Examination 

By Mr. Simon: 

Q. You could not make a binding offer on it? A. I don’t 
look at it as a binding offer until the lease is signed by both 
parties. 

Q. Could you say to an owner if you wanted to lease 
property, “Mr. Hecht we will rent this property on the fol¬ 
lowing basis,” without first having submitted it to the Space 
Control? A. No, sir. 

*••••••*•# 

Further Recross Examination 
By Mr. Wilkes : 

Q. As a matter of actual practice you have negotiated the 
terms of a lease from time to time and thereafter taken the 
matter up with the Space Control for official ap- 

1018 proval, have you not? A. Yes. But they retain the 
power of refusing to go along with it, and can cancel 

the deal. 

Further Redirect Examination 
By Mr. Simon: 

Q. It was your duty to try to locate a piece of property 
and get the best possible terms that you could on it, and 
then submit it to Space Control and see if they would ap¬ 
prove of it? Is that correct? A. That is correct. 
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Wharton E. Lester 

• *••*••••• 

Direct Examination 
By Mr. Simon: 

Q. Mr. Lester, you are a member of the bar of this court? 
A. Yes, sir. 

Q. How long have you been a member of the bar? A. 
More than forty years. 

Q. For a number of years you have been general 

1019 counsel for the Hecht Company? A. I have repre¬ 
sented the Hecht Company since they first came to 

Washington and do yet. 

Q. We are inquiring here with reference to the property 
613 G Street. In 1937 you were general counsel for the 
Hecht Company? A. Yes, sir. 

Q. * • • You took a trip to Europe some time, or to China, 
about that time, didn’t you? A. Around the world, through 
Siberia. 

Q. When was that? A. The summer of 1937. 

Q. You were taken ill in London? A. Yes, sir. 

• #•*#•••## 

Q. When you returned from your trip, was the matter of 
i an alleged claim on the part of Guy Whiteford and Carl 
Rosinski against the Hecht Company referred to you? A. 
It was, by the Hecht Company. 

Q. Did there come a time when a conference was 

1020 had at your office in October, 1937 ? A. Yes, sir. 

Q. Who was present at that conference? A. Mr. 
Whiteford and Mr. Rosinski called on me. 

• *•#••••** 

Q. Did you dictate what occurred? A. I did. Imme¬ 
diately. 

Q. When did you dictate it, Mr. Lester? A. Immediately 
I after those tw r o gentlemen left my office. 

Q. Do you have it with you? A. I have. 
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Q. Will you please refer to it. Do you have an independ¬ 
ent recollection of what occurred? A. Not of all of it. I 
wrote this for several reasons. 

Q. * * * Please give us the date and time of the confer¬ 
ence. A. The day was October 27, 1937, at about 10:45. 
*#•«*••##*• 

1024 Q. * * * Mr. Lester, I show you a letter signed by, 
in the name of Guy Whiteford, addressed to the 

Hecht Company, dated October 15,1937, * * * Did you have 
that letter before you on this question of whether or not 
this was a compromise conference? A. * * * I have no 
doubt I had that. 

#######*#* 

Mr. Simon: If your Honor please, I want to introduce the 
next to the last paragraph of this letter. 

###*•###** 

1025 (A letter dated October 15, 1937, from Mr. White- 
ford to Mr. Lester, was received in evidence and 

marked “Defendant’s Exhibit 12.”) 

Mr. Simon (addressing the jury): This letter is ad¬ 
dressed to Mr. Wharton E. Lester, dated October 15, 1937, 
on the stationery of “Whiteford, Incorporated,” signed by 
Guy Whiteford, over his signature in typewriting “Guy 
Whiteford.” 

“Mr. Wharton E. Lester, Southern Building, Washing¬ 
ton, D. C. 

“Dear Mr. Lester. I acknowledge receipt of yours of the 
13th relative to claim of myself and Mr. Carl Bosinski 
against the Hecht Company for commission due for prem¬ 
ises 613-15 G Street. 

“I regret indeed to learn that you were confined to a hos¬ 
pital in London and that you are still indisposed. I assure 
you I would like to do anything that would accommodate 
you and meet with your wishes in the matter. I am there¬ 
fore deferring any further action until Monday, October 25. 
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However, I can not in justice to myself delay the matter 
beyond that time as the action of your clients, the 
3,026 Hecht Company, to me is most unusual and in fact 
I am at a loss to understand why they referred the 
matter to an attorney, inasmuch as they have leased the 
property to our clients for a lesser amount than they defi¬ 
nitely authorized us to quote and for a lesser amount than 
they definitely told us would be considered, and accepted 
substantially the same kind of proposition which we urged 
them to accept, notwithstanding Mr. Quirk stated: ‘You 
gentlemen are wasting your time working on me in trying 
to get me to accept under $50,000 a year rental. The thing 
for you to do is to go back to the government representa¬ 
tives and spend your time with them to get them up to our 
figure, namely, $50,000 per year, because I want you to 
know definitely we will not accept a lesser amount and you 
are authorized to so say to the government representatives.’ 

“I have made plain to them that if they are delaying this 
matter wfith the expectation that a compromise will be ef¬ 
fected, it is useless to prolong same further as neither Mr. 
Rosinski nor myself will accept less than the regular 5 per 
cent commission on all moneys which they collect while the 
Government occupies this building. If your clients do not 
intend to pay this, will you be good enough to advise me so 
that all concerned will save time and we can immediately 
proceed to file suit for such amount. 

“With kind personal regards and best wishes for 
1027 your speedy recovery, I am, very respectfully yours, 
Guy Whiteford.” 

• ••••••••• 

Q. Was any compromise discusssed at that meeting, Mr. 
Lester? A. None whatever, and I gave them a prompt 
answer after the meeting. 

Q. And that answer was what ? A. The answer was that 
the Hecht Company in my opinion didn’t owe them any¬ 
thing. 
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Q. # * * Did Mr. Wkiteford or Mr. Rosinski tell you that 
they would give you a statement of their position? A. Yes. 
Mr. Whiteford said, “I will state my position.” 

• #•*#*•••• 

1028 Q. Will you tell us what his position was as stated? 
A. He said that he had sold this property to the 

Hecht Company. He knew they were to build, to put up a 
building, to build a warehouse, and wouldn’t need it, and 
he went to see us with a view to making a disposition of it 
for sale or otherwise, or rental. 

He said that at first they wanted to sell it; didn’t want 
to rent it. Then they wanted to rent it to various people, 
floor by floor. That he suggested that he would take charge 
of trying to see what he could do in connection with it. And 
he said that he then got into communication with Mr. 
Rosinski. 

• #•••••#*# 

Q. Did Mr. Whiteford tell you when, if at all, he 

1029 submitted this property to the United States Gov¬ 
ernment? A. Mr. Whiteford made two statements 

in that connection. The first was that he had not submitted 
it until—at all, but that Mr. Rosinski submitted it. Later 
on, toward the last of the conversation, he said that he had 
been up there to see him and had submitted it also. 

Q. You may proceed, Mr. Lester. A. He said that he 
had seen Mr. Quirk when he went there, and that Mr. Quirk 
had put the rental at $50,000; that he had submitted it to the 
Department and had told Mr. Quirk that it couldn’t possibly 
be rented for $50,000 to the Government, because there was 
a law prohibiting it being rented for any more than a cer¬ 
tain percentage based upon the assessed value, and that that 
could not be obtained. 

Now, I didn’t interrupt him. I let him go and tell his 
story, and that was the size of it—that subsequently the 
Hecht Company had rented it to the Government. 

I asked—I then told him that I was glad Mr. Rosinski was 
there. I wanted to know what he had to do with it. 
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He said that he had placed the matter with Mr. Rosinski. 
Mr. Rosinski had a great deal of experience in such matters 
and a great deal of influence; and that he thought that Mr. 
Rosinski might accomplish better results than himself. And 
he said that both of them had tried to get a larger rental. 

I asked him if he knew he couldn’t get it. 

1030 He said yes, he knew he couldn’t get any more, be¬ 
cause the law prohibited it; but that when clients 
requested him to do things, that he would do it, and he did 
try. 

He said that Mr. Rosinski had submitted it to the Space 
Control office. 

I asked when it was first presented. Mr. Whiteford said 
that Mr. Rosinski had jjresented it. 

I asked the latter when it was presented. He said he 
couldn’t give the exact date, but he referred to a letter he 
had written to Mr. Whiteford. That letter was September 
24, my memorandum says; and that he had written just at 
that time. 

I asked with whom he dealt. He said he dealt with Mr. 
Guthridge and Mr. Leach. 

By the Court: 

Q. Who said that? Mr. Whiteford? A. Mr. Whiteford 
said that, that they had dealt with him. 

I asked Mr. Whiteford if he knew that other real estate 
agents had this matter in charge as well as himself. He 
said he did. 

I asked him if he thought he had exclusive control, and 
he said no, he knew others had it. 

I asked if he knew that real estate men had presented it 
to the Space Control before he did; and he didn’t know that, 
but assumed that they had after that. 

• *••••#••• 

1032 He told me that Mr. Guthridge had said that half 
a dozen or more real estate agents had presented the 
matter to the Space Control Board. 
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And he said he knew that; that others had been up there. 

I asked him why he thought he was entitled to a commis¬ 
sion if he didn’t have the exclusive agency and if he didn’t 
obtain the client, didn’t effect the rental. 

He said that he thought because Mr. Quirk had requested 
him and urged him to try to get more rental than the 
amount that the Government could pay, that he ought to 
have a commission if the Hecht Company subsequently 
rented it for that particular amount. 

I asked him if he had any offer from the Space Control 
Department; and he said no, but that they were interested 
in it. 

He also said he knew that Shannon & Luchs had their par¬ 
ticular sign on it, but that was after he put up his. 

* I asked him if he knew that other real estate brokers had 
placed the matter of the rental with the same Space 
1033 Control before Mr. Eosinski had placed it there, and 
told him that in July preceding another broker had 
brought the representative of another government depart¬ 
ment to see the property; but that that department had 
also said they could not pay more than the amount that had 
been fixed. 

Then I asked Mr. Whiteford if he thought he was entitled 
to a commission, why would not all of these, all these half 
dozen others be entitled to it, if each of them had presented 
the matter to the Space Control. 

He said maybe they would be entitled to it. 

After he had stated his position in the first place, he in¬ 
sisted that his principal claim was based on the fact that 
Mr. Quirk got him to try to get an increase in the rental and 
to keep after the Government. 

He told me also that Mr. Quirk suggested that he could 
get more if the assessment was raised. 

I asked why he didn’t tell Mr. Quirk it was useless to pro¬ 
ceed to try to get more from the Government; that the law 
prohibited it. 
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He said he knew he couldn’t get more, but he was willing 
to make the effort. 

• *•••••••• 

1035 Cross Examination 
By Mr. Wilkes: 

• ••••••••• 

1038 Q. Now, Mr. Lester, did Mr. Quirk tell you that he 
had never employed Mr. Whiteford in connection 

with offering this property for sale or lease? 

• *•••••••• 

1039 A. I have no recollection about it. I have no recol¬ 
lection that he said anything about that. 

Q. Would it refresh your recollection if I called your at¬ 
tention to the first part of the second paragraph of your 
letter of October 29,1937, to Mr. Whiteford? A. Mr. Quirk 
told me that after I had seen Mr. Whiteford; not before. 
You readily understand— 

Q. Excuse me just a second. Did I ask you whether Mr. 
Quirk had said that to you at any time, when I asked the 
question, Mr. Lester? A. I thought that what you were 
asking me was whether I had that information at the time 
I had the conversation with Mr. Whiteford. 

Q. Well, now, Mr. Lester, after having read this letter, 
do you recall that Mr. Quirk said he never employed him at 
all? Do you recall that? 

***•••••*• 

1043 A. (After examining the paper writing). Well, 
that refreshes my recollection on one point. 

Q. Mr. Quirk had advised you that he never employed 
Mr. Whiteford at all, had he not? A. Mr. Quirk told me 
that after I had seen Mr. Whiteford, not before. The let¬ 
ter so states, or it is intended to convey that idea. 

• •••••••*• 

Q. Mr. Quirk also advised you that Mr. Quirk had told 
Mr. Whiteford that there was no use to argue with Mr. 
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Quirk for reduction of the rental, which was fixed, and that 
Mr. Whiteford should argue with the prospective client 
about that, did he not? A. Yes. 

****##*##• 

1049 Redirect Examination 

By Mr. Simon: 

Q. Mr. Lester, the letter which was just shown to you by 
Mr. \\ ilkes—\\ hat is the date of that? November 29? 

Mr. Wilkes: One of them was dated October 29. 

By Mr. Simon: 

Q. You said that after having read this letter it recalled 
some other fact to you (handing a paper writing to the 
witness)? A. Yes. It was this: Mr. Whiteford based his 
entire claim, in talking with me, upon the fact that he had 
presented this to the Social Security people through the 
Space Control. It was rented not to those people but to a 
branch of the Government itself, the Government Printing 
Office—it is my recollection it was the Government Printing 
Office—but he claimed that, having presented it to one 
branch of the Government, that if another branch subse¬ 
quently rented it he should have a commission, notwith¬ 
standing other people, other agents, brokers, had presented 
it to the Social Security people and the Space Control both 
before and after he did. 

Mr. Simon: If the Court pleases, we would like to intro¬ 
duce this entire letter which the witness was interrogated 
about by Mr. Wilkes, or a portion of it, at least. 

• #**###*## 

1051 (Letter dated October 29, 1937, from Lester to 
Whiteford, was received in evidence and marked 

“Defendant’s Exhibit 13.”) 

Mr. Simon: This is a letter, ladies and gentlemen, 

1052 written by Mr. Wharton E. Lester on October 29, 
1937 and is addressed to Mr. Guy Whiteford, South¬ 
ern Building, Washington, D. C.: 
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“Dear Mr. Whiteford: 

“I saw Mr. Quirk today and told him the purport of your 
conversation, particularly that you had said that you con¬ 
sidered your employment by The Hecht Company was be¬ 
cause he, Mr. Quirk, urged you to do a lot of work in con¬ 
nection with the Government with a view of trying to get 
a larger rental, notwithstanding the fact that you told him 
the law prohibited a larger rental. 

“Mr. Quirk says that he never employed you at all and 
that you did not produce the tenant. He says that he listed 
the property with you as he also did with other realtors and 
that each of you did what you saw fit in connection with the 
endeavor to rent the property. He further said that he told 
you it was no use to argue with him for the reduction of the 
rental, which was fixed, and that you should argue with the 
prospective client, but he did not tell you to argue against 
the law, which he understood was fixed. 

“That branch of the Government which finally rented the 
premises was not produced by you and your theory must 
necessarily be that having placed this matter with the Space 
Control of the Government, which has the final say, that if 
at any time there after The Hecht Company rented 
1053 to another branch of the Government, the United 
States signing the contract, you would be entitled to 
a commission. 

“Mr. Guthridge says that six or eight brokers saw him 
in connection with the matter. It is perfectly evident that 
each broker, including yourself, knew that all that -was nec¬ 
essary to be done was to inform the Space Control that the 
premises "were for rent and that the Space Control would 
give the data to any branch of the United States Govern¬ 
ment which might need space. There was no real work con¬ 
nected with this and not only were you and Mr. Rosinski 
not the first brokers to place the matter with the Space Con¬ 
trol, but three different branches of the Government, pro¬ 
duced by other real estate brokers, took up the matter of 
the rental thereof with Mr. Quirk, who refused to consider 
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any of them because the rental was then fixed at $50,000. 
That figure remained until you and all the other brokers had 
had a number of months of opportunity to make sale of the 
property, and finally when it was ascertained that a sale 
was not apt to be made, it was found advisable to reduce 
the rental and deal with a branch of the Government with 
whom you had no dealings whatsoever. 

“Your brother called me yesterday on another matter 
and after I had finished my conversation on the sub- 
1054 ject I told him that Whiteford, Inc. had asserted 
quite a claim against The Hecht Company, and as he 
had been acting for me, I jokingly asked him if he cared to 
represent my client. He asked me what it was all about 
and I told him. As a particular friend of his once said he 
is “a pretty good lawyer” and it might be well for you to 
get his views on the subject, for I am of the opinion, and so 
advised my client, that you are not entitled to any commis¬ 
sion on the rental of the building. 

“(Signed) Very truly yours, 

“Wharton E. Lester,” 

###***#*## 

1058 Melvin C. Russell 
***#####*# 

Direct Examination 
By Mr. Simon: 

********** 

Q. How are you employed, Mr. Russell? A. By the Fed¬ 
eral Government. 

1059 Q. In what capacity? A. As chief of the District 
of Columbia Space Control Section. 

********** 

Q. And how long have you had that position, Mr. Rus¬ 
sell? A. Since either May or April, 1936. 

Q. In 1936 and 1937 what were your duties, Mr. Russell? 
A. To provide space for the different federal activities in 
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the District of Columbia, either by leasing or in Govern¬ 
ment owned building. 

Q. Did there come a time in 1936 when anyone brought 
you as a possible building for rent premises 613 G Street? 

#•••••••## 

A. That is correct, they did. 

**#••••**# 

1060 Q. When was the first that your attention was di¬ 
rected to the premises 613 G Street and by whom? 

A. Some time shortly after I had acquired my present po¬ 
sition and entered on my present duties. That would have 
been some time after April or May 1936, brought to my 
attention by the late Henry K. Jawish. 

• ••••••••• 

Q. Did there come a time when Mr. Jawish listed the 
property with the Space Control or with you for the Space 
Control? A. He did. If I recall correctly, he either 

1061 listed it with me after talking to me about it or he 
called to my attention to the fact that the property 

had been listed by him. 

Q. Do your records show when he listed the property, 
or can we agree, Mr. Wilkes, that it was on July 16? 

Mr. Wilkes: It is quite all right to exhibit this to the 
witness (indicating). 

By Mr. Simon: 

Q. Is this a copy of the card upon which that 614 G Street 
was listed (handing a document to the witness) ? A. That 
is. 

*••••••••# 

1062 Q. Mr. Jawish is the first listing that Space Con¬ 
trol has on that building after 1931? A. That is 

right. 

Mr. Simon: At which time, your Honor, I take it, it is 
agreed, that is when they acquired the building. 
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Bv Mr. Simon: 

Q. Now, were there some listings after Mr. Jawish listed 
it? 

1063 Q. After Mr. Jawish listed the property with you 
was it reported to Mr. Guthridge by you? A. Yes, 

it was—not reported, but called to his attention in connec¬ 
tion with the request received for space of this type. 

Mr. Simon: Is it agreed, sir, that there is no listing 
in that file by either Whiteford or Mr. Rosinski? Is that 
agreed, Mr. Wilkes? 

Mr. Wilkes: That was my understanding of the testi¬ 
mony of Mr. Guthridge—that in the file there was no evi¬ 
dence of a written listing by either Mr. Whiteford or Mr. 
Rosinski. 

********** 

Q. Is there any evidence or are there any facts in 

1064 that file or memorandum or otherwise indicating that 
there was ever an oral listing by Mr. Whiteford or 

Mr. Rosinski? 

• *••••##•* 

A. No, there is not. 

By Mr. Simon: 

Q. You have had occasion to go over that since you have 
been here? A. Yes. 

#*#*••*•*# 

Q. Did there come a time when you examined that build¬ 
ing personally? A. Yes, I did. 

Q. And who took you there? A. The late Henry K. Jaw¬ 
ish. 

Q. Do you remember when that was, Mr. Russell? A. 
In the fall of 1936. 

Q. Did you have any conferences with Mr. Guthridge 
about the building after you went through it? A. Other 
than to point out to him the desirability of the building if 
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it could be fixed up, converted to an office building, and on 
another occasion when we learned of the need of the 

1065 Government Printing Office for space for their ac¬ 
tivity. 

*#•••##•*# 

1 Q. Did Mr. McAllister ever report to you that he had 
been through that building or had examined the building 
or had had it shown to him? A. No, sir, he did not. 

Q. Were you present at any discussions at which Mr. 
McAllister made any such statements? A. No, sir, I was 
not. 

Q. Can you tell us, please, what were the circumstances 
that led up to the leasing of that building for use by the 
Government Printing Office? A. Yes. Mr. Hanson, me¬ 
chanical superintendent of the Government Printing Office, 
came into Mr. Guthridge’s office to determine whether or 
not we had listed with us any space or building that could 
be leased to house the material they housed in the old Gov¬ 
ernment Printing Office, which was to be demolished in con¬ 
nection with the erection of the present building. 

I overheard the discussion between Mr. Guthridge and 
Mr. Hanson, and not wanting to intrude on the conversation 
or discussion, I waited until Mr. Hanson left and 

1066 mentioned to Mr. Guthridge the fact that perhaps 
the G Street building would meet his requirements 

very well, that we were unable to negotiate for it for an 
office building, and suggested that maybe Mr. Hanson could 
negotiate for the building as a warehouse—practically in 
condition at that time. 

Q. And what caused you to know about the G Street 
building when you directed that to the attention of Mr. 
Guthridge? A. The fact that I had visited the building, 
was familiar with it, on my visit with Mr. Jawish. 

Q. Did the fact that Mr. Whiteford or Mr. Rosinski had 
ever been in the office have any bearing on your knowing 
about that building? A. No, none whatsoever. 

Q. Do you know whether or not Mr. Guthridge contacted 
Mr. Hanson? A. Yes, he did. He called Mr. Hanson, and 
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Mr. Hanson, if I recall correctly, came back to tbe office 
within a day or so, and they rehearsed practically what I 
had rehearsed with Mr. Guthridgc; and Mr. Hanson thought 
it was a very good possibility; and Mr. Guthridge then told 
him he thought perhaps it would be well for him to pursue 

the matter with Mr. Quirk of The Hecht Company. 

• *•••••*•* 

1068 Cross-Examination 

By Mr. Wilkes: 

• *#*••#*•# 

Q. Do you recall when Mr. Jawish turned this card, which 

I believe was exhibited to Mr. Russell—wasn’t it? 

*#•••*••** 

1069 in to your office? A. No, I can’t recall the exact date 
when that was turned in. However, it is dated July 

16. 

Q. Did he turn it over to you, or do you recall? A. I 
don’t recall that, even. 

Q. Do you recall whether or not that card was dated 
approximately the time when he first spoke to you about 
the building? A. No, it was not. It was dated some time 
afterwards, for the simple reason that, if I remember cor¬ 
rectly, he came in once or twice and spoke to me about it, 
told me about the building, and then I told him to give us 
an actual listing on it. 

Q. Mr. Russell, of your own independent recollection can 
you state whether he came in two or three days before or 
some time before that day? A. Before this date? 

Q. Yes, sir. A. No, I can’t. 

Q. Of your own independent recollection, you cannot fix 
the time prior to that when he came in? A. That is, in so 
far as specific dates are concerned. 

Q. You could not tell definitely, of your own pres- 

1070 ent independent recollection, whether it was two days 
or three days or any other specific time? A. No, I 

could not. 

Q. There is no qualification about that? 
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1071 Q. Now, do you think that if Dr. McAllister, then 
Mr. McAllister, had undertaken to discuss this build¬ 
ing in an office conference in your presence, that you would 
have recalled it? A. I certainly would have. 

Q. You are certain of that? A. I am pretty certain I 
would. 

Q. It was the practice, was it not, for you to par- 

1072 ticipate in those office conferences, was it not? A. 
Not always. No. 

Q. In most of them? A. I wouldn’t say that, in a case 
where Mr. McAllister or Dr. McAllister was involved. 

Q. In other words, it may have been a conference— A. 
—between Mr. Guthridge and Mr. McAllister. 

Q. Between Mr. McAllister and Mr. Guthridge directly, 
or the conferences might be held between the three of you? 
A. Very seldom between the three of us, if at all. 
i Q. Mr. Russell, you gave a deposition in this case some 
time ago, didn’t you? A. That is correct. 

I Q. It is a fact, is it not, that listings are made other 
than on this card which has been marked in evidence “De¬ 
fendant’s Exhibit No. 1”? A. That is correct. 

Q. From time to time listings are sent in by letter, I 
believe? A. That is right. 

Q. And it is a fact, is it not, that from time to time real 
estate agents take or took you and Dr. McAllister and Mr. 
Guthridge out and showed them properties without making 
a written listing? A. Yes, That has happened. 

*•••*••••• 

1073 Alfred E. Hanson. 
*••*#••••• 

Direct Examination 

By Mr. Simon: 

Q. Where are you employed now, Mr. Hanson? A. Gov¬ 
ernment Printing Office. 
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Q. How long have you been in the employ of the Govern¬ 
ment Printing Office? A. Since 1923. 

Q. What is your position there at this time? A. Mechan¬ 
ical superintendent. 

Q. Were you employed in the Government Printing Office 
in 1936 and 1937 ? A. Yes, sir. 

Q. Your employment there at that time was the same as 
it is now? A. Yes, sir. 

1074 Q. Mr. Hanson, we are inquiring here with rela¬ 
tion to a building located at 613 G Street, Northwest, 

known as the Hecht warehouse. Are you familiar with 
that building? A. I am. 

Q. Do you recall what caused it to be directed to your 
attention and under what circumstances? A. We had a 
building program under way and required some space for 
storage and for operations of the documents division while 
the new building was being erected, because that building 
occupied by that part of our work had to be demolished. 

Q. What did you do pursuant to that? A. I went to the 
Space Control Division, which I had been familiar with for 
some time. 

Q. Whom did you talk to these? A. Mr. Guthridge and 
Mr. Russell. 

Q. What did you express to them ? Tell us what you told 
them. A. I told them that we had need for a building of 
considerable size, perhaps 150,000 square feet or something 
in that neighborhood. We thought we were going—might 
get the old warehouse up at First and K Streets of the B. 
& O. Railroad, which we had used during previous building 
operations. On inquiry we found that that was no longer 
available, and so we had to look around for other 
space. 

1075 Q. Did he give you addresses of other space? A. 
Yes. He gave me an address there of 613 G Street. 

By the Court: 

Q. Who gave you that? A. Mr. Guthridge. 

• ••••••••• 
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By Mr. Simon: 

Q. 

#•*•*•*••• 

Did there come a time that Mr. Hanson told yon to get 
in touch with—Mr. Gutliridge or Mr. Russell told you whom 
to get in touch with in connection with the Hecht 'Ware¬ 
house? A. As I recall it, they told me to see Mr. Quirk. 

Q. Did you see Mr. Quirk? A. I did. 

Q. By the way, Mr. Hanson, do you know Mr. Guy White- 
ford (indicating the plaintiff)? A. No, sir. I can’t say 
that I do. I might have seen him, but I can’t identify him. 

Q. Did you see him at any time in connection with the 
rental of this property from the Hecht Company? A. No, 
sir. 

*•••*••••• 

1076 Q. Do you know Mr. Carl Rosinski, the gentleman 
seated back there (indicating) ? 

(Mr. Rosinski stood up in the courtroom.) 

A. I do not recognize him. 

Q. Did either of those gentlemen have anything to do, so 
far as you were concerned, in connection with the leasing 
of this property from the Hecht Company for use by the 
Government Printing Office? A. No, sir. None whatso¬ 
ever. 

• •••*••••• 

Q. Did you get in touch with Mr. Quirk on being told to 
contact him? A. Yes. I did. 

Q. Did you have some conferences with him? A. I did. 
Q. With relation to the renting of this building? A. The 
renting of this building. Yes, sir. 
#•••*••••• 

1078 Q. Were you told when the premises would be 
vacated and be in a position to be used? A. I was 
told they would be vacated about the 1st of March, 1937. 

• •••••*••• 
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1085 Q. In your discussions with Mr. Quirk, in your 
early discussions with Mr. Quirk, did he tell you 

what rent the Hecht Company wanted for this building? 

Mr. Wilkes: I object, may it please the Court, on the 
basis that whatever Mr. Quirk said is not binding upon Mr. 
Whiteford in this case. 

**###*#-#*# 

1086 The Court: On what basis can that go in? 

Mr. Koenigsberger: To show that even at that 
stage Quirk wanted $50,000, and that he did not drop his 
price. Mr. Wilkes stated that he dropped his price and 
went behind Mr. Whiteford’s back. We want to show now 
that even at that stage he was still after $50,000, and didn’t 
take less until presumably he was convinced that he could 
not get more. 

The Court: Yes, but on what theory do you say that it 
is admissible? 

Mr. Koenigsberger: Because Mr. Wilkes is going to take 
the position, I think,—I may be wrong—that this $38,000 
offer was all right with us when it was first submitted in 
September of 1936; but that in order to circumvent the 
commission we went behind Mr. Whiteford’s back and made 
a deal. We want to show that his rejection of that offer in 
September of $38,000 was bona fide and that he actually 
made it. 

#*##*###*• 

1087 I will tell you what my theory is. I think I am 
sound on this. It is that not every statement that a 

person makes is hearsay. Sometimes what a person says 
is a verbal act. In other words, if I say, “I want so much 
for this” and you say, “Very well,” that is not hearsay. 
A report of that conversation is not hearsay. That is a 
report of an action taken. 

Here was a negotiation and Quirk says to Hanson, “We 
want $50,000.” That is an offer. That is not just a state¬ 
ment of what they want. That is an offer, a demand. 
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The Court: I don’t think I can agree with you on that. 
I will sustain the objection. 

Mr. Koenigsberger: We offer to show upon the grounds 
Stated that the witness, if permitted to testify, would say 
that at the time with regard to which he was testifying Mr. 
Quirk said that the Hecht Company wanted $50,000 a year 
rental for the warehouse. And we object to the answer 
being stricken. 

By Mr. Simon: 

Q. Mr. Hanson, how long did the negotiations take, if 
you know, from the time you first went to see Mr. Quirk 
about this building until you finally agreed to take it? 

• #»**###*• 

108S A. I would say two or three months. 

1089 Reed F. Martin. 

Direct Examination 
By Mr. Simon: 

• #*•••##•• 

Q. What is your present position with the United States 
Government, Mr. Martin? A. I am chief clerk of the Gen¬ 
eral Accounting Office. 

• #•****#*# 

Q. What was your position in 1936, Air. Martin ? A. 
Chief clerk of the General Accounting Office. 

Q. Are you familiar with the building situated at 613 G 
Street, formerly known as the Hecht Warehouse? 

1090 A. Yes, sir. I am familiar with that building. 

Q. Did there come a time in the handling of the 
affairs of the Accounting Office that certain space was 
needed by the Accounting Office, additional space ? A. Yes, 
sir. 
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Q. Did you contact any real estate agent or any real 
estate agent contact you in connection with it? A. Yes, sir. 

Q. Who was that real estate agent? 

• #*«*«###* 

1091 A. * * * His name was Robertson, a Mr. Robert¬ 
son. 

Q. Bedford S. Robertson? A. Yes, sir. I believe so. 

Q. Do you remember when he directed it to your atten¬ 
tion, sir? A. 1 don't recall the exact date, but I think it 
was in 1936. 

Q. Do you remember what month, sir? A. No, sir. I 
do not recall the exact month. 

#####•***## 

1093 Q. How thoroughly did you go through the build¬ 
ing, Mr. Martin, if you recall? A. I recall having 

taken the elevator to the sixth floor, and then walked down 
the stairs from the sixth to the fifth floor and around on the 
fifth floor, and down the stairs to the fourth and so on to 
the ground floor. 

Q. * * * Do you know Mr. Whiteford here (indicating 
the plaintiff) ? This is Mr. Whiteford. 

* *###*#**# 

A. I have been in contact with Mr. Whiteford, but I don’t 
say that I know him. 

*##*#*###* 

1094 Q. Do you know Mr. Rosinski (indicating) ? 

(Mr. Rosinski stood up in the courtroom.) 

A. No, sir. I don't believe I do. 

Q. Did you ever see either of these gentlemen in connec¬ 
tion with your interest in the G Street property? A. I did 
not. No, sir. 

Q. Did any other real estate agent, or did any real estate 
agent other than Mr. Robertson ever discuss this property 
with you? A. No, sir. 
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Q. Did either Mr. Rosinski or Mr. Whiteford ever offer 
this property to you for rent or use by the General Account¬ 
ing Office. A. They did not. No, sir. 

Q. Did you answer, sir, as to whether you contacted Mr. 
Robertson or he contacted you? A. Mr. Robertson con¬ 
tacted me. 

1127 Matt Meyer. 

##*#*#**#* 

Direct Examination 

By Mr. Simon: 

• #***##•#• 

1128 Q. Where are you employed, Mr. Meyer? A. The 
Washington Daily News. 

**#######* 

Q. At the request of The Heclit Company did you make a 
survey of the records of the Washington Dailv News to 
determine as to whether or not Mr. Guy Whiteford ever in¬ 
serted any advertisements in the paper with relation to the 
renting or sale of a building known as The Heclit warehouse 
at 613 G Street? A. I did. 

Q. What did your research reveal? A. I found no rec¬ 
ords of advertising from Guy Whiteford on our books from 
1935 on. 

Cross-Examination 
By Mr. Wilkes: 

Q. The records which you examined were your financial 
records? A. Our billing records. 

#*##*#*#•• 

1129 Q. If Mr. Whiteford’s secretary had come in and 
ordered an ad and paid cash over the counter, would 

that have shown in the billing? A. It might not. It does 
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in about 70 per cent of tlie cases, depending on whether we 
have a file for that account. If we had no file for the ac¬ 
count, the likelihood is that it would not be shown on the 
billing records. 

*###*#**** 

John N. Stranford. 

##•#*•*#** 

Direct Examination 
By Mr. Simon: 

• *•#***#*• 

Q. How are you employed, Mr. Stranford? A. I am em¬ 
ployed as chief accountant of the Times-Herald. 

Q. Did you, at the request of The Hccht Company, make 
a survey of the books of the Times-Herald with re- 
1130 lation to advertisements placed in the Times-Herald 
on building 613 G Street for rent or for sale by one 
Guy Whiteford ? A. I did not examine the records for the 
nature of an ad, but I examined the records for advertising 
bv Guv Whiteford. 

Q. For what year? A. For the calendar years 1936 and 
1937. 

Q. Did you find any record of any advertising placed in 
the paper by him during that period ? A. None whatsoever. 

«#**••*#•• 

Cross-Examination 
By Mr. Wilkes: 

Q. Mr. Stranford, you looked at your financial records, 
did you? A. I looked at what we call the advertising 
ledgers and also the files which we have in support of those 
records—those ledgers. 

Q. What you did, then, I take it was to determine whether 
or not Mr. Wliiteford had been billed for any advertising 
for the calendar years 1936 and 1937 ? A. Whether he had 
been charged for or paid for, that is correct. 
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Q. Was there any account which Mr. Wliiteford had with 
the Times-IIerald during the years 1936 and 1937 A. None 
at all. 

1131 Q. If anyone had come to the counter of the Times- 
Herald and handed in a classified ad and paid for it 

at that time, would that of necessity have appeared on your 
records? A. Yes, it would have appeared on our records. 
We have what we call transient accounts and general clas¬ 
sified accounts. If that were a general classified account, 
we would have a ledger record of it now. If it were a 
transient account, we would not have. 

• *#**•##•• 

1132 Q. You would not take the ad unless he gave a 
name? A. A name, yes. 

1133 David J. Eiseman 
##*•##**#* 

Direct Examination 
By Mr. Simon: 

Q. By whom are you employed, Mr. Eiseman? A. The 
Hecht Company. 

Q. In what department? A. Advertising. 

Q. Pursuant to instructions of your superior, did you go 
to the Washington Star and Washington Post to make in¬ 
quiry with relation to any advertisements which may have 
been placed in either of said papers by Mr. Guy IVhite- 
ford? A. Yes, I did. 

1134 Did you examine the records? A. Yes. 

Q. WTiat did you find at the Washington Star? A. 
I found nothing in the Star. 

Q. W r hat period did you look for? A. February of ’36 
to June, ’37. 

Q. Did you do the same work at the Washington Post? 
A. I did. 
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Q. What did you find in the Washington Post? A. I 
found that an ad was run on March 23 to 29, inclusive. 

Q. What year? A. 1936. 

Q. 1 hand you a sheet of paper in typing. What is that 
paper (handing a paper writing to the witness) ? A. This 
is the ad that ran. 

Q. Who made that copy? A. I made this copy myself. 

#*##«•**## 

Q. Will you please read the ad? A. “Approximately 
110,000 square feet of floor space in modern six-storv down 
town warehouse. Passenger and service elevator. 

1135 Sprinkler system. Wide rear alley available, load¬ 
ing platform. Will lease one or more floors to re¬ 
sponsible tenant. Guv Whiteford, Southern Building, Na¬ 
tional 2432. ’ ’ 

Q. On what dates did that appear in the paper? A. 
March 23 to 29, 1937. 

**#*#*#•#• 

1136 Cross examination 

#***•**«#• 

Q. Mr. Eiseman, what instructions did you receive in 
connection with looking into the newspaper advertise¬ 
ments? 

*#*######* 

A. 1 was supposed to look for a classified advertisement 
advertising a warehouse on G Street. 

Q. In whose name? A. The ad run by Guy Whiteford. 
Q. Did you go through the papers every day, day by day? 
A. Yes, sir. 

Q. In going through the papers you looked for the name 
Guy Whiteford, did you not? A. That is right, sir. 

Q. Now, if the name Guy Whiteford did not appear on 
the ad you did not look further* is that correct? A. That 
is correct. 

#**•••*•*• 
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Redirect examination 
By Mr. Simon: 

Q. In examining the papers did you look for a ware- 

1137 house for rent? A. I looked for a warehouse and 
also through property investments. 

**••*••**• 

Q. So that you also looked for “Warehouses” as well 
as Mr. Whiteford’s name? A. Yes, sir. 

Q. Warehouses on G- Street, rather? A. Yes, sir. 

1138 Q. You found none? A. Found none in the Star. 
Q. And you found that one in the Post? A. That 

is right. 

#•••••••#• 

Re-cross examination 
Bv Mr. Wilkes: 

Q. Mr. Eiseman, if there had been an advertisement in 
one of the columns, “Commercial Buildings for Lease,” 
or “Buildings for Lease,” and it had merely, “Warehouse 
in down town section, six stories, approximately 110,000 
square feet, phone,” giving a phone number and no name, 
would you have caught that up? A. I don’t believe so, sir. 
• •#•••*«•• 

EVIDENCE FOR PLAINTIFF 
Rebuttal 

1142 Jesse A. McKeever 

• •*••••••• 

Direct examination 

By Mr. Wilkes: 

Q. You have heretofore been sworn in this case, have 
you not, Mr. McKeever? A. I have, yes, sir. 

Q. Mr. McKeever, do you recall having negotiated as 
broker a lease from The Hecht Company to the United 
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States Government involving a warehouse which The Hecht 
Company had leased and no longer had use for on Florida 
Avenue ! A. I do, yes, sir. 

*#<****#••• 

1144 Carl G. Rosinski 

Direct examination 
By Mr. Wilkes 

*«#*•••••• 

1145 Q. What statement, if any, did Mr. Lester make 
with respect to the reason for calling you into his 

office ? A. Mr. Lester stated that the reason for calling us into 
his office was to avoid litigation—The Hecht Company did 
not want a suit filed against them—and he asked Mr. 
Whiteford and myself to present to him what we knew 
about the case in order that he might possibly make some 
amicable settlement of the thing rather than to go to court. 

Q. Please state what statements, if any, were made with 
respect to whether or not Mr. Whiteford had submitted 
this warehouse to the Space Control prior to your 

1146 coming into the picture. A. Mr. Whiteford made a 
statement that he listed the property with the Space 

Control immediately after having received a letter from 
Mr. Quirk of The Hecht Company asking him to make 
plans to dispose of the property. 
**#••••••• 

Q. What statement, if at all, was made by either you or 
Mr. Whiteford to the effect that you first submitted the 
property to the Government? 

A. There was no statement made to the effect that I sub¬ 
mitted the property to the Government—to the Space Con¬ 
trol Bureau of the Government. 

Q. Please state whether or not in your presence Mr. 
Whiteford stated that he did not recall when the property 
was first submitted to the United States. A. Mr. 
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1147 Whiteford made no statement to the effect that he 
did not recall when it was first submitted. On the 
contrary, he said that he hopped in a cab immediately after 
the conference with Mr. Quirk and went directly to Mr. 
Guthridge’s office and directly made a listing at that time. 

Q. What conversation took place at this conference with 
respect to the knowledge on the part of you and Mr. White- 
ford that other brokers had listed this property with the 
Space Control? A. At the conclusion of the conference, as 
I recall it, Mr. Lester made the statement that the prop¬ 
erty had been listed with other brokers, which was a sur¬ 
prise 

to me. I had not heard of it before; and, as I recall, Mr. 
Whiteford also stated to Mr. Lester that he had no knowl¬ 
edge that other brokers had the property listed or were 

working on the property with the Government. 

**#****#•• 

1149 Q. At the time of the conference with Mr. Lester 
what statement, if any, was made to the effect that 
your claim was based on the offer of Social Security ? A. 
There was no statement made to that effect. 

Q. At the time of any conference with Mr. Quirk just 
before or just after the letter of September 24, 1937, what 
statement was made by either you or Mr. Whiteford in 
your presence and in the presence of Mr. Quirk that the 
building would have to be occupied by the Government by 

October 1? A. There was no statement to that effect. 

***###*•#• 

Cross-examination 
By Mr. Simon: 

• *#••••••• 

1151 Q. Weren’t you anxious to rent this to the Social 
Security Bureau. A. Yes, sir. 

Q. Did you keep in touch with them frequently? A. I 
kept in touch with Mr. Quirk more often than I did 

1152 with Social Security. 
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Q. Mr. Quirk was not renting the building? A. 
But the problem was to have Mr. Quirk agree to take what 
the Government could afford to pay. Otherwise there was 
no use talking to the Social Security or any other branch 
of the Government or Space Control. 
**##***### 

1160 Guy Whiteford, 

• **####### 

Direct examination 
By Mr. Wilkes: 

*#*####### 

Q. The time that you and Mr. McAllister went into the 
G Street building did you use a pass to get into the first 
floor.' A. We did not. 

Q. Were you requested to present a pass? A. 

1161 None. 

* # ******** 

1179 MOTION FOR A DIRECTED VERDICT ON 
BEHALF OF THE DEFENDANT. 

Mr. Koenigsberger: If your Honor please, the defendant 
moves your Honor to direct a verdict for the defendant 
upon the following grounds: that the contract on which 
recovery is here sought is illegal, is contrary to public pol¬ 
icy, and it is a claim for a contingent fee or commission in 
connection with a contract with the Federal Government, 
and upon the ground that there is a non-joinder of parties 
in that Mr. Rosinski, who has a half interest in this claim, 
is not made a party plaintiff, and upon the ground that 
there is a total absence of any evidence that either White- 
ford or Rosinski or both were the procuring cause of the 
lease. 

#*#*#****# 

1185 The Court: I will deny your motion. 

#***##«••# 
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1215 Charge to the Jury. 

The Court: (Pine, J.) Members of the jury, you are 
engaged in the trial of an action brought by Guy White- 
ford, plaintiff, against the Hecht Company, defendant. The 
duty rests upon you to decide the case fairly and impar¬ 
tially upon the basis of the evidence, without any feeling 
of sympathy or prejudice for or against either of the par¬ 
ties to this suit. 

It is the duty of the Court to state the law of the case 
to you. It is your duty to accept the law as given to you 
by the Court and to apply it to the facts as you find them 
from the evidence. 

I may comment on the evidence, but if I do it is for the 
purpose of explaining several theories of law involved in 
this case. However, in so doing please understand that 
I am not in anv manner interfering with vour exclusive 
function to consider the evidence and determine the facts 
which you believe are proven by the evidence. If 

1216 you think I have any views as to whether the plain¬ 
tiff or the defendant should prevail, you should dis¬ 
regard them and put them entirely out of your minds, be¬ 
cause as to the facts you are the sole judges. 

The plaintiff, at the time of the occurrence involved in 
this suit, was engaged in the real estate business. The de¬ 
fendant was the owner of a certain warehouse in the Dis¬ 
trict of Columbia known as 613-21 G Street, N. W. 

The plaintiff claims that the defendant, acting through 
Mr. Quirk, who was authorized to act for the defendant, 
employed the plaintiff to render services and obtain a pur¬ 
chaser or tenant for this warehouse; that the defendant, 
having so employed the plaintiff, implied a promise to pay 
to the plaintiff for the services rendered by him if he pro¬ 
cured a purchaser or tenant who was ready and willing 
to meet the requirements or the terms of the defendant; 
that he procured such a tenant, namely, the United States, 
with which the defendant entered into a lease; and he claims 
as compensation 5% commission payable on the rental for 
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the original term of one year and for the two renewals 
thereof up to the time of the institution of the suit, on 
April 12,1940, with interest on each installment of commis¬ 
sion as it became payable and from the date it became 
payable. 

The defendant denies that the plaintiff procured the ten¬ 
ant, the United States, or was the procuring cause of the 
entry into the lease between the United States and 

1217 the defendant, and denies that the defendant is in¬ 
debted to the plaintiff in any sum whatever, and de¬ 
nies that the plaintiff performed any services for which 
he is legally entitled to compensation. 

The theory of the plaintiff, generally stated, is that he 
was employed by the defendant to find a purchaser or ten¬ 
ant; was first to interest the United States in the matter 
of leasing the property; that he continued his efforts from 
some time around the middle of February, 1936 until the 
spring of the following year to bring the United States and 
the defendant together; and that his efforts culminated in 
and were the procuring cause of the entry of the United 
States and the Heclit Company into the lease agreement. 

The evidence does not permit the plaintiff to claim that 
he submitted an offer in the letter of Mr. Rosinski of Sep¬ 
tember 24, 1936, and that this was rejected by the defen¬ 
dant, and that later the defendant went behind his back 
and consummated an agreement of the character suggested 
in Mr. Rosinski’s letter, for the reason, among others, that 
the lease entered into on June 1st of the following year, 
while identical as to rental, was entirely different as to 
conditions in respect of changes in the building. But this 
evidence was received as a part of the showing of efforts 
on the part of the plaintiff and as bearing on the principal 
point as to whether he was the procuring cause and 

1218 whether or not there was any abandonment of his 


efforts ,ms of .September, 1.936; 


and you will consider 


the evidence for those purposes. 

The defendant’s theory, generally stated, is that the 
plaintiff was employed, along with other agents, to find a 
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purchaser or a tenant; that he was not the procuring cause, 
as the lease finally entered into had no relation to the Social 
Security Board; that the plaintiff’s efforts with the Board 
constituted the extent of his activities wfith the government. 

Plaintiff, however, claims that his activities, if any, in 
the Space Control Board, being the agency with which Mr. 
Quirk dealt before he dealt with Mr. Hanson, of the Gov¬ 
ernment Printing Office, and for whose benefit the lease 
was entered into, stimulated the United States to enter 
into the lease. 

Defendant, however, denies that the plaintiff was the first 
broker to submit the property to the Space Control and 
further contends that, whatever Mr. Whiteford’s activities 
were with Space Control, they had no effect in bringing the 
United States and the defendant together for the entry into 
the contract for the rental of a building bv the Government 
Printing Office. 

Those are the issues, those are the theories, generally 
stated, that you are called upon to decide upon the facts, 
1 applying the law as I shall give it to you. 

Now, the law is that if the plaintiff was employed 
1219 to find a tenant and brought the United States as a 
tenant and the defendant together and was the pro¬ 
curing cause of their entry into a lease, the defendant may 
not, by concluding the lease itself, defeat the right of plain¬ 
tiff to his commission. On the other hand, if plaintiff did 
not bring the United States and the defendant together, 
or if after making an effort to bring them together aban¬ 
doned his efforts to do so—in other words, was not the 
procuring cause—the plaintiff -would not be entitled to re¬ 
cover. 

The defendant has the right to employ many brokers and 
has the right to make the lease agreement itself without 
the interposition of a broker, and it is only when the broker 
is the procuring cause of the entry into the agreement that 
the broker becomes entitled to the commission. 

The question, therefore, before you for determination, 
generally stated, so far as liability of the defendant to the 



plaintiff is concrned, is whether or not the plaintiff was 
employed by the defendant to find a tenant for the prop¬ 
erty in question and thereafter was the procuring cause 
of the entry into the agreement for the lease of the property 
by the United States from the defendant Ilecht Company. 

The burden of proof is upon the plaintiff to establish 
these elements by a preponderance of the evidence. If the 
plaintiff carries this burden, he is entitled to your verdict. 
If he does not carry it, or the evidence is evenly bal- 

1220 anced, he is not entitled to your verdict. 

By the term “preponderance of the evidence” is 
meant that evidence which is most convincing to your minds 
and satisfactory to your minds as jurors. It does not de¬ 
pend upon the mere greater number of witnesses on the one 
side or on the other. 

In order to determine on which side the preponderance 
of the evidence is the law permits you to take into consid¬ 
eration the opportunity of the several witnesses for seeing 
and knowing the things about which they testified, their 
conduct and demeanor while testifying, their interests, if 
any, in the outcome of the case, their bias or prejudice, 
if any, for or against the parties to the suit, and the prob¬ 
ability or improbability of the truth of their several state¬ 
ments. Taking into consideration those matters, with all 
the other facts and circumstances in evidence, you may 
determine where the preponderance of the evidence lies. 

It is your exclusive province to determine the credibility 
of the witnesses and the weight to be given to their testi¬ 
mony. 

Now, the plaintiff and the defendant, through their coun¬ 
sel, have requested certain instructions or prayers. The 
Court has granted certain of the requested instructions. 
Those instructions state the law in respect to the matters 
therein related, and you should be controlled and 

1221 guided by them. 

Those that have been read to you, as I stated to 
you at the time they were read, I shall not repeat. Those 
which have not been read to you I shall read now. If there 
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is any repetition between what I have said in this general 
charge or may say hereafter in this general charge and 
in what has been stated in those instructions already read 
to you or what may be stated in instructions which I shall 
now read to you, please understand that I am not laying 
any special emphasis upon those particular statements as 
to which there may be repetition. 

Consider the charge in its entirety, and realize that it is 
usually inevitable that in a Court’s general charge and in 
the prayers which have been requested certain repetitions 
will creep in. However, I am not re-reading the instruc¬ 
tions which already have been read to you, because that 
would be repetition. I know you have listened to that care¬ 
fully as counsel read them to you and according to the un¬ 
derstanding, I shall not read them again. 

I shall now read the plaintiff’s instructions which have 
been granted. No. 2: 

“You are instructed to find Mr. Whiteford the procuring 
cause for the lease between The Hecht Co. and the United 
States, if you find as a fact that by his acts and services 
in conformity with his contract of employment, Mr. 
1222 Whiteford originated or set in motion, without break 
in their continuity, direct negotiations between The 
Hecht Co. and the United States Government which resulted 
in, or produced, the entry into the lease agreement between 
The Hecht Co. as owner and the United States as tenant.” 

No. 5: 

“You are instructed that for the purpose of establishing 
the fact whether the property was offered to the United 
States for lease, it is not necessary that such offer be in 
writing or recorded on any official record of the United 
States, but in determining -whether there was an offer you 
may consider the usual practice.” 

I think there are only two others left which have not 
been read, and they relate to a matter which I shall shortly 
come to, and will read them at that time. 
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If you find for the plaintiff, then, and only then, will 
you come to the question of the amount of the verdict to 
be rendered to him. Again, the plaintiff has the burden 
of proof and must establish by a preponderance of the evi¬ 
dence that he is entitled to the amount you find in your ver¬ 
dict, based on the evidence in this case, of wdiat is a fair 
and reasonable compensation. 

In this connection you will consider the testimony as to 
what the custom and usage were in this community 

1223 at the time the lease was entered into, as w T ell as the 
testimony of the experts as to w T hat is fair and rea¬ 
sonable compensation. 

In that connection, I shall now read to you Plaintiff’s 
requested instruction or prayer No. 6: 

“If you find by the preponderance of the evidence that 
Mr. Whiteford was the procuring cause for the lease be¬ 
tween The Hecht Co. and the United States, then you must 
find as a matter of law that Mr. Whiteford is entitled to a 
commission. 

“You are instructed, as a matter of law, that the measure 
of such commission should be the fair and reasonable value 
of the services rendered by Mr. Whiteford. Evidence sub¬ 
mitted to you during the trial, of the established and cus¬ 
tomary charges in the District of Columbia for like services 
is competent to be taken into consideration by you in de¬ 
termining what is a fair and reasonable charge.” 

I shall now read to you Defendant’s requested instruction 
No. 7: 

“If you find for the plaintiff, then, in deciding upon the 
amount of your verdict, you should take into consideration 
all of the facts and circumstances as to which testimony has 
been given, and also the testimony of the expert witnesses 
who have testified as to the value of the services of the 
kind testified to in this case. 

1224 “However, you may draw* your own inferences 
and conclusions from the facts, and accept or reject 
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the testimony of the experts, or any of them, including the 
plaintiff, in whole or in part, as the determination of the 
value of the services is within your province, upon a con¬ 
sideration of the whole case, and the testimony of the ex¬ 
perts is not binding upon you.” 

Now, you must bear in mind that this suit was filed on 
April 12, 1940, and you must allow no compensation for 
any commission payable for any period thereafter. The 
clerk will give you a memorandum of the amount of the 
yearly rental on which compensation may be based, the 
date of the lease, and the date the suit was filed, so you 
won’t have to keep those figures and dates in mind. 

If you find for the plaintiff, then, in addition to deter¬ 
mining the amount of your verdict, you will also make a 
determination and report to the Court with your verdict 
whether you find that the plaintiff is entitled to interest, 
if any, and, if so, from what date or dates, and if more 
than one date, the amount to which each date is applicable. 

The question of whether or not you should allow interest 
is a matter left to your discretion, and there is also left 
to vour discretion, if interest is allowed, the date or dates 
from wTiich it shall run. Do not compute the interest, if 
you should allow it, but give merely the date or dates 
1225 in accordance with this instruction. 

Your verdict will be either for the plaintiff or for 
the defendant when the clerk calls upon you to answer 
“How do you find?” If you find for the plaintiff, it will 
be in the amount you find to be fair and reasonable under 
these circumstances. If you find for the plaintiff and also 
find that he is entitled to interest, you will add “with inter¬ 
est from such date or dates.” That is the way your verdict 
will read if it is for the plaintiff. 

If your verdict is for the defendant, your foreman will 
simply reply, “For the defendant.” 

Gentlemen, do you wish to make objections or sugges¬ 
tions ? If you do, you may come to the bench. 

(Counsel for both sides approached the bench, and the 
following occurred.) 
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Mr. Koenigsberger: In one part of your Honor’s charge 
you said something to the effect that our contentions was 
that the plaintiff had abandoned the matter without, I sub¬ 
mit, also adding that even without an abandonment we con¬ 
tend he is not entitled to a commission, because he was not 
the procuring cause of the lease. It may well be that he 
continued his efforts without abandonment, and he is not 
entitled to a commission if he was not the procuring cause. 
As I understand your Honor’s charge, it does not cover 
both aspects of that defense. 

• #*••••••• 

1226 The Court: I will think about that and will look 
over my notes after you have made any other objec¬ 
tions or suggestions. 

Mr. Koenigsberger: We object to Plaintiff’s No. 2 and 
No. 6 in regard to procuring cause, upon the ground that 
there is no evidence upon which such an instruction could 
be based. 

We object to Plaintiff’s No. 5 in regard to an oral offer, 
because we say there cannot be such a thing as an effective 
oral offer where the United States Government is concerned. 

We object to your Honor’s denial of our requested No. 4 
in regard to the offer of the Social Security Board, and we 
object to your Honor’s denial of our No. 6, in which we raise 
the defense of limitations. 

We also object to your Honor’s refusing to read the re¬ 
quested instructions for the defendant numbers 1, 2, 3, 5, 8, 
10,11,13, and 14, upon the ground that we believe that, not¬ 
withstanding that they were read by counsel, we are en¬ 
titled to have them read by the Court. 

1227 I forgot one: The objection to the instruction 
in regard to interest, upon the ground that we con¬ 
tend that since the claim is for quantum meruit, an unliqui¬ 
dated amount, no interest is payable except from the date of 
the judgment. 

##•**••**• 
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1253 Defendant’s Request for Instructions No. 1. 

The defendant had a right to make a lease directly to the 
United States without any liability to the plaintiff, pro¬ 
vided the plaintiff was not the procuring cause of such lease. 

Granted 

PINE 

**•*#•*••* 

1254 Defendant’s Request for Instructions No. 2. 

Even if you find from the evidence that the plaintiff, or 
Mr. Rosinski, or both, submitted the defendant’s warehouse 
to one or more officials of the Space Control Board of the 
United States Government, or to one or more officials of the 
Social Security Board, nevertheless your verdict must be 
for the defendant unless you further find that such submis¬ 
sion was the inducing cause of the lease which the defen¬ 
dant subsequently made to the United States for the use of 
the Government Printing Office, and that the plaintiff or 
Mr. Rosinski found and stimulated the United States to 
enter into that lease; and if you find that the negotiations 
between the representatives of the Space Control Board or 
the representatives of the Government Printing Office, which 
resulted in such lease, were initiated by a representative of 
the Space Control Board because the property had been 
listed with the Space Control Board by another broker or 
by other brokers, and not as the result of any submission 
of the property by the plaintiff or Mr. Rosinski, then your 
verdict must be for the defendant. 

Granted 

PINE, J. 

• *••••*••• 

1255 Defendant’s Request for Instructions No. 3. 

You are instructed that there is no evidence in this case 
that the plaintiff or Mr. Rosinski ever submitted to the de¬ 
fendant an offer from the United States or from the Social 
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Security Board to lease the defendant’s property. You 
are further instructed that the letter from Mr. Rosinski 
to the plaintiff, which the plaintiff submitted to Mr. Quirk, 
was not an offer by the United States or the Social Security 
Board to lease the property. 

Granted 

PINE, J. 

*••**••••• 

1256 Defendant’s Request for Instructions No. 4. 

If you find from the evidence that in September, 1936, the 
United States was willing to become lessee of the defen¬ 
dant’s property for the use of the Social Security Board, 
provided that the defendant should make the alterations 
enumerated in the letter from Mr. Rosinski to the plaintiff 
dated September 22, 1936 (Plaintiff’s Exhibit 6), and if 
you further find from the evidence that the cost of making 
such alterations would have been substantially in excess 
of the cost of the alterations which were required in con¬ 
nection with the lease which the defendant made to the 
United States for the use of the Government Printing Of¬ 
fice, then your verdict should be for the defendant, unless 
you find from other evidence that the plaintiff was the pro¬ 
curing cause of the lease which was subsequently made to 
the United States for the use of the Government Printing 
Office. 

Deny 

PINE, J. 

1257 Defendant’s Request for Instructions No. 5. 

Your verdict must be for the defendant if you find from 
the evidence that the defendant was not in a position to de¬ 
liver the premises to the United States as lessee at the time 
of the discussion between the plaintiff, Mr. Rosinski and 
Mr. Quirk, in regard to a lease to the United States for the 
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use of the Social Security Board, and that the plaintiff had 
ceased his activities so far as the United States was con¬ 
cerned before the commencement of the negotiations be¬ 
tween Mr. Quirk and the representatives of the Space Con- 
1 trol Board and the Government Printing Office, which re¬ 
sulted in the lease which was made. 

Granted 

PINE, J. 

1258 Defendant’s Request for Instructions No. 6. 

If you find for the plaintiff, then, in determining the 
amount of your verdict, if you find that the commission was 
! payable monthly, you are not permitted to make any allow¬ 
ance based on the rent for any period other than the period 
of fourteen months from January, 1939, to March, 1940, 
both inclusive; and if you find that the commission was pay- 
' able in advance for the first period of thirteen months ended 
June 30, 1938, and thereafter annually in advance for the 
renewal periods, then you are not permitted to make any 
allowance based on the rent for any period other than the 
renewal term of one year begun July 1, 1939. 

Denied 

PINE, J. 

Meinhausen v. Gettelman, 133 Wis. 95 

Hamilton v. Thuston, 94 Md. 253 

Ross v. Eagle Coal Co., 237 Ky. 660 

Norman v. Kentucky Asylum, 25 Ky. L. Rep. 1846 

Booth v. Houston Packing Co. (Tex.) 105 S. W. 46 

People ex rel. Gorman v. Newaygo Circuit Court Judge, 27 

Mich. 138. 

*#•**•*••* 

1 1260 Defendant’s Request for Instructions No. 8. 

If you believe that any witness or party has knowingly 
and wilfully testified falsely as to any material fact, as to 
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which he could not reasonably have been mistaken, then 
you are at liberty to disregard all or any portion of the 
testimony of such witness or party. 

Granted 

PINE, J. 


###*#***** 

1262 Defendant’s Request for Instructions No. 10. 

A number of letters have been introduced in evidence in 
this case. You are instructed that these letters are evidence 
only of the fact that the letters were written, and they are 
not in any sense evidence of the truth of any of the state¬ 
ments which they contain. 

Granted 

PINE, J. 

#•#•##**** 

1263 Defendant’s Request for Instructions No. 11. 

If you find that the plaintiff wilfully tore or caused to be 
tom the page his record of incoming telephone calls (plain¬ 
tiff’s Exhibit 4) for March 22, 1937, you may find that if 
that page had been produced at the trial, the entries thereon 
would have been injurious to the plaintiff’s case. 

Granted 

PINE, J. 


#######*•* 

1265 Defendant’s Request for Instructions No. 13. 

You are instructed that the burden of proof is on the 
plaintiff to prove every fact essential to entitle him to pre¬ 
vail in this case; and if you find, as to any one or more facts 
which are essential to his recovery, that he has failed to 
prove such fact or facts by the preponderance of the evi- 
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dence, or that the evidence is evenly balanced, then your 
verdict must be for the defendant. 

Granted 

PINE, J. 

#•••#••••• 

1266 Defendant’s Request for Instructions No. 14. 

The term “preponderance of the evidence,” means such 
evidence as, when weighed with that opposed to it, has more 
convincing force. 

Granted 

PINE, J. 

• •#••••••« 

1267 Verdict and Judgment. 

This cause having come on for hearing on the 16th day 
of January, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 

• «•••••••• 

who, after having been duly sworn to well and truly try 
the issues between Guy Whiteford, plaintiff, and The Hecht 
Company, a corporation, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 27th day of January, 1942, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of Five Thousand Four Hundred and Forty-seven 
Dollars and Four cents ($5,447.04), with interest on One 
Thousand Nine Hundred and Twenty-two Dollars and Fifty 
cents ($1,922.50) from June 1, 1937, to May 31, 1938; with 
interest on One Thousand Nine Hundred and Twenty-two 
Dollars and Fifty cents ($1,922.50) from June 1, 1938, to 
May 31,1939; and with interest on One Thousand Six Hun¬ 
dred and Two Dollars and Four cents ($1,602.04) from 
June 1, 1939, to April 12, 1940. 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Five Thousand Four Hun¬ 
dred and Forty-seven Dollars and Four cents ($5,447.04) 
with interest on One Thousand Nine Hundred and Twenty- 
two Dollars and Fifty cents ($1,922.50) from June 1, 1937, 
to May 31, 1938; with interest on One Thousand Nine Hun¬ 
dred and Twenty-two Dollars and Fifty cents ($1,922.50) 
from June 1, 1938, to May 31, 1939, and with interest on 
One Thousand Six Hundred and Two Dollars and Four 
cents ($1,602.04) from June 1, 1939, to April 12, 1940, in¬ 
terest to run on Five Thousand Four Hundred and Forty- 
Seven Dollars and Four cents ($5,447.04) from the date of 
the judgment together with costs. 

Jury polled. 

CHARLES E. STEWART, 
Clerk, 

By R PAGE BELEW, 

Deputy Clerk. 

By direction of 

DAVID A. PINE 

Justice. 

**#*•*#*•* 

1268 Motion for Judgment Notwithstanding Verdict or 

for New Trial. 

Filed Feb 2 1942 

The defendant moves the Court to enter judgment in its 
favor, notwithstanding the verdict for the plaintiff returned 
by the jury in this action on January 27, 1942, or, in the 
alternative, that the Court set aside the verdict and grant 
a new trial, upon the following grounds: 

As to the Motion for Judgment 

1. That the contract sued on is contrary to public policy, 
illegal and void. 

2. That there is a nonjoinder of parties plaintiff, consist¬ 
ing of the omission as a party plaintiff of Carl G. Rosinski. 
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3. That there was not sufficient evidence for submission 
to the jury on the issue of whether the plaintiff was the 
procuring cause of the lease. 

! As to the Motion for a New Trial. 

i 1. That the verdict is contrary to law. 

2. That the verdict is contrary to the evidence and to 
the weight of the evidence. 

3. That the Court erred in granting Plaintiff’s Request 
for Instructions No. 2. 

4. That the Court erred in granting Plaintiff’s Request 
for Instructions No. 5. 

5. That the Court erred in granting Plaintiff’s Request 

for Instructions No. 6. 

1269 6. That the Court erred in denying Defendant’s 

Request for Instructions No. 4. 

7. That the Court erred in denying Defendant’s Request 
for Instructions No. 6. 

8. The Court erred in ruling on the admissibility of evi¬ 
dence. 

9. That the verdict is excessive. 

10. And other errors occurring in the course of the trial. 

SIMON, KOENIGSBERGER & YOUNG, 

! LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

********** 
i 1289 Memorandum Opinion. 

Filed Mar 16 1942 

Defendant has moved the Court to enter a judgment in 
its favor notwithstanding the verdict for the plaintiff, or, 
in the alternative, that the Court set aside the verdict and 
grant a new trial. 

The Motion for Judgment 

This motion sets up three grounds. 

The first ground is that the contract sued on is contrary 
i to public policy, illegal and void. This action is based upon 
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a claim for commissions alleged to be owing the plaintiff, 
a real estate broker, by the defendant, the owner of a ware¬ 
house, growing out of the rental of the warehouse to the 
United States. 

I have carefully considered the following cases, among 
others, bearing on this subject, namely Providence Tool 
Company v. Norris, 2 Wall. 45, 17 L. Ed. 868; Oscanyon v. 
Winchester Repeating Arms Co., 103 U. S. 261, 26 L. Ed. 
545; Crocker v. U. S., 240 U. S. 74, 60 L. Ed. 533; and 
Steele v. Drummond, 275 U. S. 199, 72 L. Ed. 238; Hanger 
v. Fitzsimmons, 50 App. D. C. 384; Gesellschaft etc. v. 
Brown, 64 App. 357; and Coyne v. Superior Incinerator Co., 
80 F. (2d) 844 (C. C. A. 2nd); and have reached the con¬ 
clusion that the alleged contract forming the basis for this 
action is not void as against public policy. There was no 
evidence that it required or contemplated the obtaining of 
executive action as a matter of favor by means of personal 
influence, solicitation, or other improper or corrupt 
means. 

1290 As to the second ground that there is a non-joinder 
of parties plaintiff, consisting of the omission as a 
party plaintiff of Carl G. Rosinski, the evidence does not 
in my opinion support such a ground. See Heiskell v. 
Mozie, 65 App. D. C. 255. 

The third ground is that there was not sufficient evidence 
for submission to the jury on the issue of whether plaintiff 
was the procuring cause of the lease. In considering this 
point the Court must construe the evidence most favorably 
to the plaintiff and give the plaintiff the full effect of every 
legitimate inference therefrom. If then, upon the evidence 
so considered, reasonable men might differ, the motion 
should not be granted. On the other hand, if no reasonable 
man could reach a verdict in favor of the plaintiff, the mo¬ 
tion should be granted. 1 

l Gunning v. Cooley, 281 U. S. 91, 94; 74 L. Ed. 720 
Schwartzman v. Lloyd, 65 App. D. C. 217 
Jackson v. Capital Traction Co., 69 App. D. C. 147, 148 
Boaze v. Windridge & Handy, 70 App. D. C. 24 
U. S. v. Ingalls, 114 F. (2d) 938, 840 
Karlson v. U. S-, 82 F. (2d) 330, 336 
F. T. Dooley Lumber Co. v. U. S., 63 F. (2d) 384, 388 
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The record in this case is lengthy. Counsel gave the 
Court the benefit of a full review of the evidence adduced 
at the close of the plaintiff’s case on the motion then made 
for a directed verdict; fully reviewed the evidence adduced 
at the close of all the evidence on the motion for a directed 
verdict made at that time, and again fully reviewed the evi¬ 
dence on the oral argument on the motion here under con¬ 
sideration. Since the submission of this motion the Court 
has reviewed the evidence from the transcript of the rec¬ 
ord. It involves the activities and conduct of witnesses 
covering a period of over one year and three months. For 
the Court to review the evidence in this memorandum would 
further encumber the record and serve no useful purpose. 
Suffice it is to say that after having had the benefit of three 
arguments of counsel, written briefs and a personal reveiw 
of the testimony, it is my opinion that reasonable men might 
differ on whether the plaintiff’s efforts were the procuring 
cause 2 of the entry into the lease agreement between the 
defendant and the United States upon a consideration of 
the evidence in this case most favorably to the plaintiff 
with the benefit of every legitimate inference there¬ 
from. 1 

1291 The motion of the defendant to enter judgment in 
its favor notwithstanding the verdict for the plaintiff 
is therefore denied. 

Motion for a New Trial. 

As to the motion for a new trial, I have considered the 
various grounds set forth therein and do not find that there 
is legal justification for setting aside the verdict and grant¬ 
ing a new trial on any of such grounds. The motion for a 
new trial is accordingly denied. 

DAVID A. PINE 
Justice. 

March 16, 1942. 

• ••••••••• 


i Bryan v. Abort, 3 App. D. C. 180 
Sechrist v. Atkinson, 31 App. D. C. 1, 5 
Shoemaker v. Higgs, 46 App. D. C. 206, 214 
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1292 Order Denying Motion for Judgment Notwithstand¬ 

ing Verdict and Motion for a New Trial. 

Filed Mar 17 1942 

Upon the coming on for hearing of the motion for judg¬ 
ment notwithstanding the verdict for the plaintiff, filed by 
the defendant February 2, 1942, and the motion for a new 
trial, filed by the defendant February 2,1942, it is this 17th 
day of March, 1942, ordered that said motions are severally 
denied. 

CHARLES E. STEWART, 
Clerk, 

By R. PAGE BELEW 
Deputy Clerk 

By direction of 

DAVID A. PINE 
Justice. 

********** 

1293 Notice of Appeal. 

Filed Mar 23 1942 

Notice is hereby given this 23rd day of March, 1942, that 
The Hecht Company, a corporation, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 27th 
day of January, 1942 in favor of Guy Whiteford against 
said The Hecht Company, a corporation. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendant. 
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BRIEF AND APPENDIX FOR APPELLEE. 


STATEMENT OF THE CASE.* 

(a) The evidence pertaining to the issue of “procuring 
cause” found sufficient by the trial court to submit the is¬ 
sue to the jury. 

Concerning the facts bearing on the issue of “procuring 
cause”, the evidence shows the following: 

On February 10, 1936, the Appellant, by its manager, 
George M. Quirk, requested the Appellee in writing 

*Note: Appellant designates its statement of “The Facts” as “The un¬ 
successful activities of Whiteford,” (Appellant’s Brief, 3). It is, of course, 
begging the question if one assumes in the premise to an argument that for 
granted which is to be proven in the conclusions. 



2 


“to prepare plans for the disposing of the G Street 
warehouse, which we will vacate around October 1” (Ap¬ 
pellant’s App. 10). The Appellee acknowledged receipt of 
Appellant’s letter of February 10th two days later, on 
February 12, 1936 (Appellant’s App. 11), and between Feb¬ 
ruary 15 and 17, 1936, went to the office of Quirk to see 
what Appellant “had in mind” (Appellant’s App. 11). In 
the course of the ensuing conversation, in which Quirk 
stated that The Hecht Co. wished to sell the property, the 
Appellee told Quirk that he thought the Appellant’s 
“best bet is to lease this building”, and that “the building 
should be leased to the United States Government” (Appel¬ 
lant’s App. 13, 14). Quirk answered this suggestion of 
the Appellee by saying that he “had not thought of that”, 
and that he preferred a private tenant (Appellant’s App. 
13). However, permission was given to the Appel¬ 
lee to submit the property for lease to the Federal Gov¬ 
ernment (Appellant’s App. 14), although Quirk testi¬ 
fied that, to the best of his recollection, he did not authorize 
the Appellee to do so at this particular time, that is, in the 
course of their conversation between February 15 and 17, 
1936 (Appellant’s App. 89). 

Immediately after the above conference between 
Quirk and the Appellee,—as to the date of which the Ap¬ 
pellant did not offer any evidence to disprove or deny it,— 
the Appellee took a taxi-cab and went to the Office of Space 
Control, to see Clay J. Guthridge, Chief of Space Con¬ 
trol, for the purpose of submitting the property of the Ap¬ 
pellant (Appellant’s App. 14-15). Of this submission to the 
Federal Government the Appellee claims Appellant was 
immediately notified by telephone upon Appellee’s return 
from Guthridge’s office (Appellant’s App. 15), which, 
however, “to the best of his recollection”, is denied by 
Quirk (Appellant’s App. 90). Guthridge, on the other 
hand, admitted that the Appellee had been in his office for 
the purpose of submitting the property of the Appellant to 
the Federal Government for lease, without, however, being 
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able to fix the exact date of Appellee’s visit. (Appellant’s 
App. 131.) Further, Guthridge could not deny that 
the Appellee discussed with him the matter of availability 
of Appellant’s property for occupancy by cmy government 
agency. (Appellee’s App. 7.) 

In addition to having gone to the Office of Space Control 
to discuss the property with Guthridge, the Appellee 
took an employee of Space Control, Ralph McAllister, 
to Appellant’s property in the early spring of 1936 (Appel¬ 
lant’s App. 71), around the middle of April, 1936 (Appel¬ 
lant’s App. 55), of which inspection Quirk was notified 
by the Appellee (Appellee’s App. 1). McAllister, 
in turn, testified that the property had never been offered 
to him as agent for the Government before, and, as far as 
he knew, it had never been offered to Space Control prior 
to the time of his inspection together with the Appellee 
around the middle of April, 1936 (Appellant’s App. 77). 
Regarding this inspection of the property, Guthridge testi¬ 
fied that McAllister discussed the property with him (Ap¬ 
pellant’s App. 132); that the property was discussed “when 
Mr. McAllister was making his inspection of buildings, be¬ 
cause he came in and said, ‘I was shown these various build¬ 
ings’,” and that “the G Street building was one of them 
that he (to wit, McAllister) reported on” (Appellant’s 
App. 135). 

McAllister testified that it was the “usual procedure” to 
report each day either to Guthridge or to his assistant, 
Melvin C. Russell, on his daily activities and that the fact 
of his visit to the property together with the Appellee was 
“in all probability” reported, although he did not know it 
(Appellant’s App. 76). 

In September, 1936, the Appellee, upon permission from 
the Appellant (Appellant’s App. 21), accepted the assis¬ 
tance of Carl G. Rosinski, another real estate broker, 
specializing in the leasing of business properties (Appel¬ 
lant’s App. 79), for the immediate purpose of working on a 
prospect concerning the lease of the property to the Social 
Security Board (Appellant’s App. 79). The discussion 
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which the Appellant had with the Appellee and Rosin- 
ski at the end of September, 1936, is described by the latter 
in the following testimony: 

“Mr. Quirk did not want to rent. In the first place, 
he did not want to rent the building to the Government. 
He would have preferred, as he said, to lease it to an 
individual, some private concern. Mr. Whiteford and 
I both argued with Mr. Quirk along the line that the 
building was a very large building and the chances of 
securing an individual tenant were pretty slim. As a 
matter of fact, I could not even find any concern in 
Washington or in the vicinity of Washington who could 
use that much space. It narrowed itself down there¬ 
after to the fact that the Government was really the 
only prospective tenant who could occupy that building. 

“Then Mr. Quirk stated that the rent which was pro¬ 
posed by the Government, namely $38,000 plus — I think 
it was thirty-eight thousand four hundred and some 
odd dollars— ivas not a sufficient rental. He wanted 
more than that. He was asking $50,000, and it was our 
job as brokers, Mr. Whiteford particularly represent¬ 
ing The Hecht Company, 

*#•••#*•• 

to work on the Government and not to work on Mr. 
Quirk; in other words to get the Government to pay 
more than $38,000, not to have The Hecht Company 
take less than $50,000. 

“We explained to Mr. Quirk that according to law 
the Government was not permitted to pay a rental 
greater than 15 per cent of the assessed value of the 
property, and 15 per cent of the assessed value of the 
property in this case amounts to thirty-eight thousand 
four hundred and some odd dollars. Well, the argu¬ 
ment continued on, knowing we could not do it, get 
more money out of the Government. We didn’t Imow 
any way to do it. Mr. Quirk suggested, supposing you 
go down to the Assessor’s Office and tell him to in¬ 
crease the assessment on the building. I didn’t want 
to do that, and Mr. Whiteford didn’t want to go down, 
either. Mr. Quirk wanted us to go down to the Asses¬ 
sor’s Office and have them change the figures so that 
the 15 per cent of the changed figure would give The 
Hecht Company more than $38,000. We would not do 
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it. We said we couldn’t do it. Mr. Quirk said,‘I don’t 
care how it is done; go down and do it in some manner 
or means.’ We didn’t do it.” (Italics supplied) (Ap¬ 
pellant’s App. 80-81.) 

The testimony of the Appellee with regard to the identi¬ 
cal event is to the same effect. (Appellant’s App. 25.) 

Under date of November 18, 1939, Rosinski ap¬ 
proached the Appellant again by letter and wrote as fol¬ 
lows: 

“I had a call again this morning from the Social Se¬ 
curity Office of the United States Government relative 
to your G Street warehouse building. 

“While this bureau has taken space in Baltimore, 
there is a possibility that they can also use this prop¬ 
erty. 

“Are you willing to deal now as previously sug¬ 
gested? If so, I would like very much to go into the 
matter further with you.” (Italics supplied) (Appel¬ 
lant’s App. 26-27.) 

Ten days thereafter Rosinski received a letter from 
the Appellant in the following language: 

“In reference to your letter of November 18, we 
would not be interested in leasing our G Street ware¬ 
house in accordance with your previous suggestions.” 
(Appellant’s App. 27.) 

The purport of this last letter was admitted by Quirk 
to be an unqualified refusal to entertain any rental propo¬ 
sition from the Government “under any conditions ” (Ap¬ 
pellee’s App. 4-5). 

After the Appellant had repeatedly and categorically re¬ 
fused to consider the Federal Government as a tenant at a 
cash rental which the Government under the law was per¬ 
mitted to pay, he entered into direct negotiations with the 
Federal Government—prior to February 3, 1937, date of a 
letter from the Appellant to Guthridge, (Appellant’s 
App. 27-28)—, about January 20, 1937, initiated by a tele¬ 
phone call either by Quirk to Guthridge or vice 
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versa (Appellant’s App. 132, Appellee’s App. 6), stat¬ 
ing, upon direct examination, that the cause for Appellant’s 
change of mind with regard to a tenancy by the Federal Gov¬ 
ernment was the fact that Appellant was ready to move and 
that it had to do something with the building and “it was the 
best we could do with it” (Appellant’s App. 97-98). 

Regardless, however, of the fact who initiated that tele¬ 
phone call of, or about, January 20, 1937, Guthridge tes¬ 
tified unequivocally, first, that McAllister did discuss 
the building with him (Appellee’s App. 6); second, that 
among the sources of his information that Appellant’s prop¬ 
erty was available, was the discussion which he had with 
McAllister (Appellant’s App. 136), which discussion, on the 
other hand, according to “the usual procedure’’ of report¬ 
ing each day (Appellant’s App. 76) must have taken place 
around the middle of April, 1936, that is to say, prior to any 
listings or propositions by other real estate brokers inter¬ 
ested in the same property. As far as the evidence shows 
that the property was also submitted to Space Control by 
other brokers, it is established that the earliest submission 
was that of Henry K. Jawish, dated July 16, 1936 (Ap¬ 
pellant’s App. 150); another submission by Frank J. 
Mulkern had taken place on October 6, 1936 (Appellant’s 
App. 130). 

Jawish listed the property with Melvin C. Russel, 
Chief of the District of Columbia Space Control Section 
(Appellant’s App. 149, 150). This listing was made on a 
special card (Appellant’s App. 129), devised for this pur¬ 
pose, and customarily used therefor, although there was no 
compelling rule to use such card; as a matter of fact, 
Russel testified that it happened from time to time that real 
estate agents showed properties to officials of Space Control 
without written listings thereof (Appellant’s App. 154), 
which testimony is confirmed by the testimony of McAl¬ 
lister, who stated that those listing cards were “ not always” 
made out (Appellant’s App. 75). Regarding the date of 
Jawish’s written listing, to wit, July 16, 1936, Rus- 
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sel could not recall how many days prior thereto Jawish 
called on him personally in reference to the property (Ap¬ 
pellee’s App. 8), but stated that he himself became an 
employee of Space Control only in April or May, 1936 . (Ap¬ 
pellee’s App. 7), that is, after the date the Appellee had 
submitted the property to Guthridge and shown it to 
McAllister. 

The evidence further shows that Quirk, at a time w T hen 
he was in direct negotiations with the Federal Government, 
that is, after January 20, 1937,—as a matter of fact, after 
he had come to an agreement with the Federal Government, 
on March 22, 1937 (Appellant’s App. 103)—, not only left 
unanswered several letters of the Appellee, dated March 26 
and May 12, respectively (Appellant’s App. 34), in which 
letters the Appellee continued his efforts to obtain the con¬ 
sent of Quirk to accept the Federal Government as a 
tenant for a yearly cash rental as authorized by law (Ap¬ 
pellant’s App. 30), but requested the Appellee to change the 
text of his sign on the property, so as to offer separate floors 
for rent (Appellant’s App. 31, 39, Appellee’s App. 3), 
and, knowingly, let the Appellee go to the additional expense 
of circularizing real estate brokers by printed notices of 
such offer (Appellee’s App. 3), although at the very 
same time the Appellant felt hound by its oral agreement of 
March 22,1937, to lease to the Federal Government (Appel¬ 
lant’s App. 103, Appellee’s App. 5). 

The Appellee testified (Appellant’s App. 69, 70),—which 
testimony was confirmed by the testimony of Mrs. Helen 
Rita Sams (Appellee’s App. 8, 9)—that the Appellant in¬ 
formed him over the telephone on June 1, 1937, that the 
property had been rented and that Appellee could now take 
down his sign. On this occasion the Appellee alleges that 
Quirk made the following statement: 

“Well,” I said, “Mr. Quirk, why did you take the 
deal now from the Government when we have been 
hounding on you all this time and trying to get you to 
take the deal that we offered you?” 
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“Well,” he said, “ you finally convinced me that it 
was the best thing to do.” He said, “ You hounded on 
me so long and you used so many arguments as to why 
we should do it that ,” he said, “J thought it was the 
best thing for us to do” (Italics supplied) (Appel¬ 
lant’s App. 70.) 

This telephone conversation of June 1, 1937, Quirk 
did not recall, nor did he deny it (Appellee’s App. 6), 
although he stated also that the Appellee called him 11 some¬ 
time around June 1st;” that he did not know “whether it 
was exactly June 1st or not” (Appellee’s App. 4). 
Quirk denied, however, of having ever told the Appellee that 
because of the latter’s persuasion he had finally accepted 
the Federal Government as a tenant (Appellant’s App. 98). 
On the other hand, Quirk claims that he informed the 
Appellee on March 22, 1937, that the property was rented 
to the Government Printing Office (Appellant’s App. 99), 
fixing that date in his mind, because it happens to be the 
anniversary of the burial,— not the death —, of his brother 
(Appellee’s App. 6). Upon cross-examination on this point, 
it was established that the event which enabled Quirk to fix 
said date of March 22, occurred thirty-eight years ago (Ap¬ 
pellee’s App. 6). 

Counsel for the Appellant stress the fact that “Whiteford 
did not give Guthridge any details in regard to the build¬ 
ing. He had not himself been in the building since 1921 
(Appellant’s App. 68-69). He did not know the area or the 
amount of rentable space that it contained, nor did he know 
the assessed value of the property (Appellant’s App. 48-50, 
54)” (Appellant’s Brief 5). However, on direct examina¬ 
tion Guthridge testified as follows: 

“Q. Is it essential when a listing is made that you 
know what the assessed value of the property is? 

A. It is not essential until we get to the point where 
we are negotiating. 

Q. Is the size of the property essential? 

A. Not absolutely essential.” (Appellant’s App. 
127.) 
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To the same effect was the testimony on this point by 
McAllister, who stated that Space Control does “not take 
that (assessed value) from the real estate man”. It gets 
it “officially”, that is, from Government sources. (Appel¬ 
lee’s App. 3-4). 

(b) The proceedings in the District Court. 

The statement of counsel for the Appellant, to wit: 

“At the conclusion of the evidence the defendant moved 
the Court to direct a verdict in its favor, upon the fol¬ 
lowing grounds (Appellant’s App. 167): 

*•#••*•*•• 

“2. That there was no evidence upon which the jury 
could find that either Whiteford or Rosinski, or both 
of them, were the procuring cause of the contract which 
was finally made”, (Appellant’s Brief 11) (Italics sup¬ 
plied), 

should be supplemented by stating that the above quoted 
motion for a directed verdict was the second of its kind, the 
first one having been made by counsel for the Appellant at 
the close of Appellee’s evidence. 

Therefore, three motions on the part of the Appellant,— 
two motions for a directed verdict at the close of the Ap¬ 
pellee ’s and at the close of all the evidence, respectively, and 
one motion for judgment notwithstanding the verdict, in 
the arguments on each of which the sufficiency of the evi¬ 
dence in regard to the issue of “procuring cause” was thor¬ 
oughly reviewed—, gave the trial court “the benefit of a 
full review of the evidence adduced” (Appellant’s App. 
184). 

Counsel for the Appellant further state that “the defen¬ 
dant requested the Court to give the jury certain instruc¬ 
tions, * * * These requests were granted but the Court 
refused to read them to the jury in connection with or as 
part of his charge, because counsel for the defendant had 
read them to the jury in the course of his closing argument 
(Appellant’s App. 171)”. (Appellant’s Brief, 12.) 





12 


sions possibly to be drawn therefrom, which counsel for the 
Appellant offer at this point (Appellant’s Brief 15-21), in 
an attempt to show that the Appellee was not the procuring 
cause of the lease agreement between the Appellant and the 
Federal Government. It is believed—although such an un¬ 
dertaking might help to demonstrate that “reasonable men 
might differ”—, that an unbiased reading of the evidence 
on the issue of “procuring cause”, as presented in the fore¬ 
going Statement of the Case (p. 1-9 supra) should dispel 
any doubt as to the existence of an issue properly to be de¬ 
termined by the jury. 

As counsel for the Appellant have stated quite correctly, 
the question for decision by this Court, at this point, is 
“whether there was sufficient evidence to warrant a sub¬ 
mission to the jury of the issue of whether the plaintiff was 
the procuring cause of the lease, so as to entitle him to a 
commission” (Appellant’s Brief 2); and whether, in view 
of the evidence adduced at the trial, a verdict should have 
been directed for the defendant. 

The test -with regard to the sufficiency of evidence, so as 
to have the case submitted to the jury, has been given by 
this Court in Jackson v. Capital Transit Co., 69 App. D. C. 
147, where it is stated as follows: 

“However, on a motion for a directed verdict, it is well 
settled that the evidence must be construed most favor¬ 
ably to the plaintiff; to this end he is entitled to the full 
effect of every legitimate inference therefrom. If upon 
the evidence, so considered, reasonable men might dif¬ 
fer, the case should go to the jury; if on the other hand, 
no reasonable man could reach a verdict in favor of the 
plaintiff, the motion should be granted. A mere scin¬ 
tilla of evidence is not sufficient for this purpose, how¬ 
ever. The question is not whether there is any evidence 
‘but whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed’. Pleasants v. 
Fant, 22 Wall. (U. S.) 116,121, 22 L. Ed. 780” (Italics 
supplied). 
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Since the motion for a directed verdict was not only made 
at the close of Appellee’s evidence, but repeated at the close 
of all the evidence, the Appellee may have the above stated 
test applied also upon any evidence produced by the Appel¬ 
lant. (See Footnote 2, 69 App. D. C. 148.) 

In order to amount to more than a mere scintilla, 

“the evidence must be of a character sufficiently sub¬ 
stantial, in view of all the circumstances of the case, to 
warrant the jury, as triers of the facts, in finding from 
it the fact to establish which the evidence was intro¬ 
duced” ( Holstein v. Benedict, 22 Hawaii 441, Ann. Cas. 
1918 B 941). 

The expression (l procuring cause” has been defined as the 
“cause originating a series of events which, without break 
in their continuity, result in the accomplishment of the 
prime object of the employment of the agent” ( Park v. Cul¬ 
ver, 169 Mo. A. 8, 154 S. W. 806), which, in the case at bar 
was “the disposing of the G- Street warehouse” (Appel¬ 
lant’s App. 10). 

In accordance with the foregoing definition counsel for 
the Appellee requested, inter alia, the following instruction 
which was granted and read to the jury by the trial court: 

“You are instructed to find Mr. Whiteford the pro¬ 
curing cause for the lease between The Hecht Co. and 
the United States, if you find as a fact that by his acts 
and services in conformity with his contract of employ¬ 
ment, Mr. Whiteford originated or set in motion, with¬ 
out break in their continuity, direct negotiations be¬ 
tween The Hecht Co. and the United States Govern¬ 
ment which resulted in, or produced, the entry into the 
lease agreement between The Hecht Co. as owner and 
the United States as tenant.” (Appellant’s App. 172.) 

It is submitted that the evidence outlined in the “State¬ 
ment of the Case” (p. 1-9, supra) undoubtedly represents 
“more than a mere scintilla”; in particular, it is submitted: 
that the submission of Appellant’s property to Guth- 
ridge in February, 1936 (Appellant’s App. 14-15), and the 
inspection of the property around the middle of April, 1936, 
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by McAllister (Appellant’s App. 55); that, according 
to the latter’s statement, the property had never been of¬ 
fered to him or to Space Control prior to the time of his 
inspection (Appellant’s App. 77); that McAllister at that 
time discussed the property with his Chief, Guthridge (Ap¬ 
pellant’s App. 132, 135), and that such discussion,—inde¬ 
pendent from Appellee’s discussion with Guthridge 
between February 15 and 17, 1936,—was “among the 
sources” of Guthridge’s information of the availabil¬ 
ity of the property,—leading to the compelling conclusion, 
since no other submission by other brokers had occurred 
prior thereto (Appellant’s App. 150, 130), that this 
“source” must, of necessity, have been the first causa 
movens —; that Appellee’s efforts to obtain the Appellant’s 
approval of a United States’ tenancy at the legally permis¬ 
sible rent were frustrated by Appellant’s consistent and 
categorical denial of its consent (Appellee’s App. 5), 
while,—leaving the Appellee in ignorance thereof—, direct 
negotiations were had with the Federal Government (Appel¬ 
lant’s App. 103, 34, 104, 105, 39, 70, 99); that the final cli¬ 
matic statement by Quirk, as alleged by the Appellee, 
but denied by the former, to the effect that the Appellee 
had ultimately convinced the Appellant “that it was the 
best thing to do” (Appellant’s App. 70), which statement 
would seem to be an adequate, and very plausible, expression 
of what Quirk himself testified was the cause of his 
change of mind with respect to a government tenancy, to 
wit, “it was the best we could do with it” (Appellant’s 
App. 97-98); that all of the above enumerated evidence def¬ 
initely permits an inference that the Appellee originated 
or set in motion, without break in their continuity, direct 
negotiations between The Hecht Co. and the United States 
Government which resulted in, or produced, the entry into 
the lease agreement, although “reasonable men might 
differ”. 

This was clearly, and, it is submitted, correctly, the opin¬ 
ion of the court below after repeated review of the evi- 
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dence. In its “Memorandum Opinion” the court stated as 
follows: 

“The third ground is that there is not sufficient evi¬ 
dence for submission to the jury on the issue of whether 
plaintiff was the procuring cause of the lease. In con¬ 
sidering this point the Court must construe the evi¬ 
dence most favorably to the plaintiff and give the plain¬ 
tiff the full effect of every legitimate inference there¬ 
from. If then, upon the evidence so considered, rea¬ 
sonable men might differ, the motion should not be 
granted. On the other hand, if no reasonable man 
could reach a verdict in favor of the plaintiff, the mo¬ 
tion should be granted (Citing: Gunning v. Cooley, 281 
U. S. 91, 94; 74 L. Ed. 720; Schwartzman v. Lloyd, 65 
App. D. C. 217; Jackson v. Capital Traction Co., 69 
App. D. C. 147, 148; Boaze v. Windridge & Handy, 70 
App. D. C. 24; U. S. v. Ingalls, 114 F. (2d) 839, 840; 
Karlson v. U. S., 82 F. (2d) 330, 336; F. T. Dooley 
Lumber Co. v. U. S., 63 F. (2d) 384, 388). 

“The record in this case is lengthy. Counsel game 
the Court the benefit of a full review of the evidence 
adduced at the close of the plaintiff’s case on the motion 
then made for a directed verdict; fully reviewed the 
evidence adduced at the close of all the evidence on the 
motion for a directed verdict made at that time, and 
again fully reviewed the evidence on the oral argument 
on the motion here under consideration (to wit: Mo¬ 
tion for judgment notwithstanding the verdict). Since 
the submission of this motion the Court has reviewed 
the evidence from the transcript of the record. It in¬ 
volves the activities and conduct of witnesses covering 
a period of over one year and three months. For the 
Court to review the evidence in this memorandum 
would further encumber the record and serve no use¬ 
ful purpose. Suffice it to say that after having had 
the benefit of three arguments of counsel, written briefs 
and a personal review of the testimony, it is my opin¬ 
ion that reasonable men might differ on whether the 
plaintiff’s efforts were the procuring cause (Citing: 
Bryan v. Abert, 3 App. D. C. 180; Sechrist v. Atkinson, 
31 App. D. C. 1, 5; Shoemaker v. Biggs, 46 App. D. C. 
206, 214) of the entry into the lease agreement between 
the defendant and the United States upon a consider a- 




16 


tion of the evidence in this case most favorably to the 
plaintiff with the benefit of every legitimate inference 
therefrpm.” (Italics supplied) (Appellant’s App. 
183-184). 

It is submitted that the question of whether there 
was sufficient evidence on the issue of “procuring cause” 
so as to let the case go to the jury has been completely an¬ 
swered by the trial court: it must be decided in favor of the 
Appellee. Since the evidence was, obviously, not of a na¬ 
ture that ‘ ‘ no reasonable man could reach a verdict in favor 
of the plaintiff”, but of a nature that “reasonable men 
might differ”; since the jury found that the evidence war¬ 
ranted the inference that the Appellee was the procuring 
cause for direct negotiations between the Appellant and 
the Federal Government, which resulted in the lease agree¬ 
ment; and since such finding was not “clearly wrong”, but 
on the contrary, was within the realm of reasonably deduc- 
ible fact, there appears to be no room for Appellant’s con¬ 
tention “that as a matter of law it must be held that neither 
Whiteford nor Rosinski was the procuring cause” (Appel¬ 
lant’s Brief, 21), the jury having been correctly instructed 
about the legal meaning of the term “procuring cause”. 


n. 

The conclusiveness of the verdict. 

The remaining question, as far as the evidence of “pro¬ 
curing cause” is involved, is the degree of conclusiveness 
of the verdict upon this Court. 

AVin to, and perhaps growing out of, the rule requiring 
the reviewing court on appeal to take the view of the evi¬ 
dence most favorable to the verdict, and give to it the 
strongest probative force of which it will admit, is the rule, 
more broadly stated, that ordinarily on appeal the verdict 
or findings of a jury will be taken as conclusive and will not 
be reviewed in the appellate court in the absence of errors 
of law prejudicial to the complaining party. 
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This Court has consistently adhered to this rule. In 
United States of America, ex rel. De Yturbide v. Metropoli¬ 
tan Club, 11 App. D. C. 180, it is stated as follows: 

“In the bill of exception all the evidence in extenso, 
and the running debate of counsel in the progress of 
the trial, are set out in full; and the case is presented 
here, both in the brief and in the oral argument, as if 
this court was required to pass upon both the law and 
the facts of the case, wholly irrespective of the verdict 
of the jury. Whereas we can pass upon nothing ex¬ 
cept questions of law that were raised by the rules of 
the court below and excepted to by the appellant. If 
there was evidence to be considered, and the case was 
properly submitted to the jury on the instructions of 
the court, we have nothing to do with the inferences de¬ 
duced from the evidence, or as to the conclusions of. 
fact. 

“The verdict of the jury must be taken as conclusive 
as to all matters of fact involved in the trial. This is 
what is contemplated by Stat. 9 Anne, Ch. 20, Sec. 2, in 
force in this District, and according to which this trial 
was had.” 

In 0 } Dca v. Clark, 46 App. D. C. 274, this Court held that 
“the issue was one of fact, and inasmuch as it was properly 
submitted to the jury, and there was ample evidence to sup¬ 
port the verdict, the judgment is affirmed—.” 

To the same effect is this Court’s holding in United 
States ex rel. Smith v. Stewart, 55 App. D. C. 134, 135. 

There can hardly be found a better summation of the 
problem here involved than the one given by this Court in 
Morgcm v. Adams, 29 App. D. C. 198, 206-207, where it is 
stated as follows: 

“After a careful examination of the testimony, we 
are of the opinion that the court did not err in refus¬ 
ing the appellants’ prayer to direct a verdict 

“It is the province of the jury to determine the cred¬ 
ibility of the witnesses and the weight to be given to 
their testimony, under proper instructions for their 
guidance, which, as we have seen, were given as re- 





18 


quested by the appellants. It is only when, conceding 
the credibility of the witnesses, and giving effect to 
every legitimate inference that may be deduced from 
their testimony, the party having the burden of proof 
upon an issue has plainly not made out a case sufficient 
in law to entitle him to a verdict, that the court is jus¬ 
tified in withdrawing the issue from the consideration 
of the jury. Adams v. Washington & G. R. Co., 9 App. 
D. C. 26, 31, and cases there cited. See also a case 
wherein the issue was of the testamentary capacity. 
Barbour v. Moore, 10 App. D. C. 30, 48. 

“Another way of stating the rule in such cases is 
this: If fairminded men might honestly draw different 
conclusions from the evidence, the fact must be deter¬ 
mined by the jury under proper instructions as to the 
law applicable thereto. McDermott v. Severe, 202 U. S. 
600, 604, 50 L. Ed. 1162,1165, 26 Sup. Ct. Rep. 709, and 
cases cited. See also Mosheuvel v. District of Colum¬ 
bia , 191 U. S. 247, 252, 48 L. Ed. 170, 172, 24 Sup. Ct. 
Rep. 57,17 App. D. C. 401. 

“We have not recited the testimony offered on be¬ 
half of the caveatees to rebut the case made by the 
caveators, and have rested our conclusion on the suf¬ 
ficiency of the latter, because it is not within the prov¬ 
ince of an appellate court to pass upon the weight to be 
given the evidence as a whole, any more than upon the 
credibility of the several witnesses. If the evidence be 
regarded as sufficient, under the requirements of the 
law in a particular case, to warrant its submission to 
the jury, and their verdict has been approved and car¬ 
ried into judgment by the trial court, the consideration 
of the appellate court is confined to errors of law in 
respect of the admission and exclusion of evidence, and 
the charge. Aetna L. Ins. Co. v. Ward, 140 U. S. 76, 91, 
35 L. ed. 371, 376, 11 Sup. Ct. Rep. 720; Barbour v. 
Moore, 10 App. D. C. 30, 50.” (Italics supplied) 

Finally, in Economon v. Barry-Bate Motor Co., 55 App. 

D. C. 143, this Court held as follows: 

“So far as the alleged error rests upon the claim that 
the verdict was contrary to the evidence,— the court 
below found that there was ample evidence to sustain 
the verdict, cmd its conclusion on that issue will not be 
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reviewed here . Holder v. United States, 150 U. S. A. 
1,14 S. Ct. 10, 37 L. Ed. 1010.” (Italics supplied) 

It is submitted that the essential rationale of the above 
discussed rule has remained the same since it was stated 
by the Supreme Court of the District of Columbia in Stew¬ 
art v. Elliott, 2 Mackey 307, in the following 1 language: 

“We are only considering the extent of our author¬ 
ity in cases where application is made to us to review 
the decision of the trial justice on such motion; and 
notwithstanding some intimations to the contrary in 
some of the prior rulings of this court, we have con¬ 
cluded, after careful review of the subject in all its 
bearings that the phrase ‘for insufficient evidence 
cannot he constructed as authorizing the General Term 
to consider whether a verdict helow was ( contrary to 
the evidence,’ or ‘against the weight of the evidence 

“By a loose use of language, it may be said that a 
verdict ‘contrary to the evidence’ or ‘against the weight 
of evidence’ was rendered upon ‘insufficient evidence’; 
and on the other hand, that a verdict upon insufficient 
evidence is one contrary to or against the weight of 
evidence. 

“But we are dealing with legal expressions in their 
technical meaning; and it is familiar to all lawyers that 
evidence offered to a jury in a cause has a two-fold 
sufficiency, i e., sufficiency in law and sufficiency in fact; 
that of its sufficiency in law, the court is the exclusive 
judge; its sufficiency in fact is a question exclu¬ 
sively for the jury. The court, in considering the legal 
sufficiency of the evidence to sustain the case of a suitor 
or to establish any particular fact essential to his re¬ 
covery, must examine the proof with respect to its 
quality and quantity; and this determination by the 
court is a question of law. And if the court can see 
that the proof offered is of such a character and volume 
that it might well satisfy a rational mind of the truth 
of the position it is introduced to maintain, then it is 
declared to he legally sufficient for the purpose; and 
it must he submitted to the jury who are the exclusive 
judges of its sufficiency in fact, whether others may dif¬ 
fer from them in their conclusions or not. As expressed 
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in a recent decision in Maryland, following numerous 
familiar cases, ‘if no evidence is offered, or if it is not 
such as one in reason and fairness could find from it 
the fact sought to be established, the court ought not to 
submit the finding of such fact to the jury’. Griffith v. 
Diffenderfer, 50 Md.” (Italics supplied) 

The type of review described in the foregoing discussion 
has in no way been changed by the Federal Rules of Civil 
Procedure, that is to say, in actions tried to a jury, the com¬ 
mon law type of review, safeguarded by the Seventh 
Amendment of the Constitution, continues. (See: 3 Moore’s 
Federal Practice, pp. 3117-3118). The Seventh Amendment 
provides, inter alia, that: 

“no fact tried by a jury, shall be otherwise re-exam¬ 
ined in any court of the United States, than according 
to the rules of the common law.” 

This Amendment, therefore, clearly precludes an appel¬ 
late court from a re-examination of the evidence, except to 
the extent of determining whether there is any substantial 
evidence in support of the verdict. 

In Gaughan v. Michigan Interstate Motor Freight, Inc., 
94 F. (2nd) 266, the court stated as follows: 

“In U. S. v. Huddleston, 7 Cir., 81 F. (2nd) 593, on 
page 595, where was involved the question of sufficiency 
of the evidence to sustain the judgment, this court said: 
'We would not be warranted in substituting our judg¬ 
ment thereon for that of the jury’ and the court, not¬ 
withstanding the possibility or even the likelihood that 
our own conclusion would have been otherwise. Heren- 
cia v. Guzman, 219 U. S. 44, 31 S. Ct. 135, 55 L. Ed. 81; 
United States Express Co. v. Ware, 20 Wall. 543, 22 L. 
Ed. 422”. (Italics supplied.) 

It is respectfully submitted that the language just quoted 
is pertinent to the situation presented in this case. This 
Court is not authorized to become the trier of the facts. 
There may be, and no doubt there are, cases where this 
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Court would be justified in reversing a case on the factual 
situation, but, it is submitted, not where the evidence is as 
substantial and as conflicting as it is here (p. 1-9, supra), 
even if we should concede for the purpose of the argument 
only, that there was a possibility of a finding which might 
tend to support Appellant’s theory of the case. Such con¬ 
flicting evidence,—as, for example, the allegation by 
Quirk that he informed the Appellee immediately upon the 
conclusion of Appellant’s agreement with the Federal Gov¬ 
ernment of this fact, to wit, on or about March 22, 1937 
(Appellant’s App. 99) and the testimony of the Appellee to 
the effect that he was not so informed until June 1, 1937; 
the testimony of the Appellee that Quirk stated that it 
was because of Appellee’s continued persuasion that the 
Federal Government was finally accepted as a tenant, which 
statement is denied by Quirk,—resolves itself, in final 
analysis, into a question of credibility of witnesses. To 
pass on the credibility of witnesses, however, is exclusively 
within the province of the jury. 

It is the contention of counsel for the Appellee, in con¬ 
cluding this part of their argument, that the verdict of the 
jury, rendered in this case according to proper instructions, 
must he taken as conclusive as to all matters of fact. 

III. 

The legality of contracts for the employment of legiti¬ 
mate agents for the negotiating of business with the Fed¬ 
eral Government has been sustained where no corrupting 
influences were to be used by the agent, even though com¬ 
pensation is contingent on success, as where it consists of 
commission. 

Counsel for the Appellant contend that the case at bar is 
“brought squarely within the interdiction by the Supreme 
Court of the United States of contingent fees for the pro¬ 
curement of contracts with the Government” (Appellant’s 
Brief 22). They base their contention mainly on three cases 
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of the United States Supreme Court, but, it is submitted, 
appear to have misconceived the true rationale of these 
cases as the following analysis will show: 

The first case relied on is Providence Tool Company v. 
Norris, 2 Wall. 45,17 L. Ed. 868; decided in 1864. The grav¬ 
amen of this decision is the well known, and not disputed, 
maxim of public policy that contracts for the employment of 
agents to negotiate sales to, or to procure contracts with, the 
government, where the accomplishment of such object is to 
be brought about by the use of personal influence with an 
officer of the government, are universally held to be illegal. 
The court in this case expressly stated: 

“—it is sufficient to observe generally, that all agree¬ 
ments for pecuniary considerations to control the busi¬ 
ness operations of the government, or the regular ad¬ 
ministration of justice, or the appointments to public 
offices, or the ordinary course of legislation, are void as 
against public policy, without reference to the question 
whether improper means are contemplated or used in 
their execution.” (Italics supplied) 

Although the court enumerates as one of the criteria for 
the illegality of such a contract the “control” of the busi¬ 
ness operations of the government,—permitting an infer¬ 
ence of the employment of improper means to obtain such 
“control”—, the express statement made subsequent there¬ 
to, to wit, that such contracts are void and against public 
policy even “without reference to the question whether im¬ 
proper means are contemplated or used in their execution”, 
suggests to project this decision against the background of 
the times in which it was rendered,—namely, the Civil 
War—, and to understand its harshness under the circum¬ 
stances of the historical milieu as a wartime deterrent. Such 
historical approach becomes all the more necessary if it is 
attempted to reconcile the later holdings of the United 
States Supreme Court on the same issue. 

In the very case on which counsel for the Appellant rely 
as their second authority, in Oscanyan v. Winchester Re- 
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peating Arms Company, 103 U. S. 261, 26 L. Ed. 539, decided 
in 1881, appear already the signs of a considerable liberal¬ 
ization of the Providence Tool doctrine, although by way 
of dictum. Discussing in the Oscanyan case the distinction 
made in Trist v. Child, 21 Wall. 441, 22 L. Ed. 623, between 
the use of personal influence to secure legislation and legiti¬ 
mate professional services in reference to legislation, the 
Supreme Court stated that while the former is to be con¬ 
demned, the latter, within certain limits, may be regarded 
as an appropriate subject for compensation. 

Continuing, by analogy, the court said: 

* ‘ So, too, with reference to furnishing the government 
with arms or supplies of any kind. It is legitimate to 
lay before the officers authorized to contract, all such 
information as may apprise them of the character and 
value of the articles offered, and enable them to act for 
the best interests of the country. And for such services 
compensation may be had as for similar services 
with private parties, either upon a quantum meruit or, 
where a sale is effected by the ordinary brokerage com¬ 
mission. And here it may be observed, in answer to 
some authorities cited, that the percentage allowed by 
established custom of commission merchants cmd brok¬ 
ers, though dependent upon sales made, is not regarded 
as contingent compensation in the obnoxious sense of 
that term, which has been so often the subject of anim¬ 
adversion by this court, as suggesting the use of sinis¬ 
ter or corrupt means for accomplishing a desired end. 
They are the rates established by merchants for legiti¬ 
mate services in the regular course of business. But 
where, instead of placing before the officers of the gov¬ 
ernment the information wffiich should properly guide 
their judgments, personal influence is the means used to 
secure the sales, and is allow r ed to prevail,, the public 
good is lost sight of, unnecessary expenditures are in¬ 
curred, and, generally, defective supplies are obtained, 
producing inefficiency in the public service.” (Italics 
supplied.) 
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Tn the Oscanyan case the court stated: “It is the naked 
case of one officer of a government, to secure its purchase of 
arms, selling his influence with another officer in considera¬ 
tion of a commission on the amount of the purchase ’ (Ital¬ 
ics supplied.) 

The same “departure from recognized legal and moral 
standards ’’ was involved in Crocker v. United States, 240 
U. S. 74, 60 L. Ed. 533, the third Supreme Court case on 
which Appellant relies, involving a secret arrangement be¬ 
tween a private agent and a government officer. 

As it is often observed in legal evolutionary processes, 
what appeared first as obiter dictum, acquires gradually the 
status of law. It is interesting to note that this Court was 
obviously one of the tribunals which contributed to the evo¬ 
lution of the dictum in the Oscanyan case into law. In 
Hanger v. Fitzsimmons, 50 App. D. C. 384, decided in 1921, 
the scope of the Oscanyan case was defined as follows: 

“The second and remaining assignment of error chal¬ 
lenges the action of the trial court in submitting the 
second count of the declaration to the jury; the conten¬ 
tion being that the contract is contrary to public policy. 
We think counsel have misconceived the scope of Oscan¬ 
yan v. Arms Co., 103 U. S. 261, 26 L. Ed. 539, cited by 
them. There an attempt was made, by an official of a 
foreign government, to recover upon a contract for the 
personal influence of that official with another official 
of his government. The court characterized that con¬ 
tract as corrupt in its origin and tendencies. Here, 
however, the contract on its face is legitimate and free 
from all taint or suspicion, for it simply provides for 
the services of an agent, and the evidence is in har¬ 
mony with the terms of the contract. Certainly there 
was nothing sinister in agreeing to represent a corpora¬ 
tion in the sale of artificial limbs, and the alternative 
proposition as to securing a loan was to be in further¬ 
ance of the same design. The only influence contem¬ 
plated by the contract was the proper influence of a 
salesman.” 

In 1923 the Circuit Court of Appeals for the Third Circuit 
decided the case of Allison v. Dodge, 287 Fed. 621. In this 
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case, after having discussed contracts involving corrupt 
practices,—as in the Oscanycm case,—which, of course, are 
void, the court stated: 

“This is one rule of law laid down in the Oscanyan case. 

“Discussing the distinction made in Trist v. Child, 
21 Wall. 441, 22 L. Ed. 623, between the use of personal 
influence to secure legislation and legitimate profes¬ 
sional services in reference to legislation, the Supreme 
Court held that, while the former is condemned, the 
latter are, within certain limits, regarded as appropri¬ 
ate subjects for compensation. Continuing by analogy, 
the court said: 

‘So, too, with reference to furnishing the govern¬ 
ment with arms or supplies of any kind. It is legiti¬ 
mate to lay before the officers authorized to contract, 
all such information as may apprise them of the char¬ 
acter and value of the articles offered, and enable 
them to act for the best interests of the country. And 
for such services compensation may he had as for 
similar services with private parties, either upon a 
quantum meruit, or where a sale is effected by the 
ordinary brokerage commission.* 

“This is the other rule of law of the Oscanyan case.” 
(Italics supplied.) 

The distinction between the two rules of law embodied in 
the cases relied upon by counsel for the Appellant, and the 
limitation of their application, was finally directly recog¬ 
nized by the Supreme Court of the United States in Steele 
v. Drummond, decided in 1927, 275 U. S. 199, 72 L. Ed. 238, 
where the court had the issue squarely before it and held 
as follows: 

“The meaning of the phrase ‘public policy’ is vague 
and variable; there are no fixed rules by which to deter¬ 
mine what it is. It has never been defined by the courts, 
but has been left loose and free of definition, in the same 
manner as fraud. 1 Story, Contr. 5th ed. § 675; Pope 
Mfg. Co. v. Gormully, 144 U. S. 224, 233, 36 L. ed. 414, 
418, 12 Sup. Ct. Rep. 632. It is only in clear cases that 
contracts will be held void. The principle must be cau¬ 
tiously applied to guard against confusion and injustice. 
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Atlantic Coast Line R. Co. v. Beazley, 54 Fla. 311, 387, 
45 So. 761; Barrett v. Carden, 65 Vt. 431, 433, 36 Am. 
St. Rep. 876, 26 Atl. 530; Richmond v. Dubuque & S. 
City R. Co., 26 Iowa, 191, 202; Edgerton v. Brownlow, 
4 H. L. Cas. 1, 122, 10 Eng. Reprint, 359, 24 Eng. Rul. 
Cas. 118; Richardson v. Mellish, 2 Bing. 229, 242, 252, 
130 Eng. Reprint, 294. Detriment to the public interest 
will not be presumed where nothing sinister or im¬ 
proper is done or contemplated. Valdes v. Lar- 
rinaga, 233 U. S. 705, 709, 58 L. ed. 1163, 1165, 34 Sup. 
Ct. Rep. 750. The contract here under consideration is 
to be distinguished from those dealt with in Providence 
Tool Co. v. Norris, 2 Wall. 45, 17 L. ed. 868; Trist v. 
Child (Burke v. Child), 21 Wall. 441, 22 L. ed. 623; 
Meguire v. Corwme, 101 U. S. 108, 25 L. ed. 899; Oscan- 
yan v. Winchester Repeating Arms Co., 103 U. S. 261, 
26 L. ed. 539; Hazelton v. Sheckells, 202 U. S. 71, 50 L. 
ed. 939, 26 Sup. Ct. Rep. 567, 6 Ann. Cas. 217, and 
Crocker v. United States, 240 U. S. 74, 60 L. ed. 533, 
36 Sup. Ct. Rep. 245. The claims there considered were 
under contracts requiring or contemplating the obtain¬ 
ing of legislative or executive action as a matter of 
favor by means of personal influence, solicitation and 
the like, or by other improper or corrupt means.” (Ital¬ 
ics supplied.) 

The Circuit Court of Appeals, Second Circuit, in an opin¬ 
ion delivered by Justice Chase, in Coyne v. Superior Incin¬ 
erator Co. of Texas, 80 F. (2d) 844, decided in 1936, followed 
the doctrine of Steele v. Drummond, supra, and, after a de¬ 
tailed and careful review of all the authorities on the issue, 
concludes, approvingly citing Hanger v. Fitzsimmons, su¬ 
pra, as follows: 

“The prevailing rule to be gathered from the above 
cases is that contingent agreements to endeavor to make 
sales to a governmental body are not offensive to public 
policy because of the mere possibility that sinister or 
corrupt influence may be used in the performance. 
There must be proof that something contrary to good 
morals was contemplated or done. Otherwise the pol¬ 
icy that permits parties to make lawful contracts and 
requires them to perform or answer in damages for 
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their breach is the one that controls. That will not al¬ 
low this defendant to take the benefit of these contracts 
without discharging the obligations it assumed under 
them. For decisions in state courts see Lewy v. Stand¬ 
ard Plunger Elevator Co., 296 Ill. 295, 129 N. E. 775; 
Winpenny v. French, 18 Ohio St. 469; Lebus v. Dunlap, 
80 S. W. 803,26 Ky. Law. Rep. 147.” (Italics supplied.) 

In Gesellschaft Fuer Drahtlose Telegraphie v. Brown, 64 
App. D. C. 357, contrary to the apparent opinion of counsel 
for the Appellant (Appellant’s Brief, 24), this Court in no 
way invalidated its decision in Hanger v. Fitzsimmons, su¬ 
pra. It held that a contingent fee contract, involving the 
procuring of favors, whereby a foreign corporation, having 
no existing legal claim, employed an attorney, formerly in 
the employ of the Alien Property Custodian, to enforce the 
corporation’s right against the Custodian and the United 
States Government with respect to property seized, was 
void as against public policy, thereby applying “the one 
rule of law” laid down in the Oscanyan case (See: Allison v. 
Dodge, supra) to a set of facts for which this “owe” rule 
was intended to, and rightfully should, apply. 

It is submitted, that the facts of the case at bar not even 
remotely suggest that there was a “departure from recog¬ 
nized legal and moral standards”; it is clearly a case as 
defined in the Oscanyan decision, where “for such services 
compensation may be had as for similar services with pri¬ 
vate parties, either upon a quantum meruit or, where a sale 
is effected, by the ordinary brokerage commission.” 
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IV. 

The amendment to the complaint of the Appellee which 
sets up no new cause of action or claim and makes no new 
demand, relates back to the commencement of the action, 
and the running of the statute of limitations against the 
claim so pleaded is arrested at that point. 

The Appellee, after pre-trial, amended his complaint so 
as to base his claim upon an implied promise instead of on 
an express agreement (Appellant’s App. 8, 43-44). The 
Appellant, by its request for instructions No. 6 (Appellant’s 
App. 178), sought to have the jury instructed that as to so 
much of the commission claimed by the Appellee as was 
claimed to have become payable more than three years prior 
to the amendment, the statute of limitations had run. The 
court denied Appellant’s request, and counsel claims that 
“the defendant was then deprived of the defense of the stat¬ 
ute of limitations” (Appellant’s Brief 25). 

In refutation of this claim, counsel for the Appellee sub¬ 
mit, that even before the enactment of the Federal Rules of 
Civil Procedure, in particular of Rule 15(c), well reasoned 
cases have recognized that the substitution of an express 
agreement by apt allegation in an amendment for an implied 
promise to do the same thing originally stated, does not con¬ 
stitute a new or different cause of action ( Harwood v. Car¬ 
ter , 47 Nev. 334, 222 Pac. 280). In this respect it was stated 
in Bolsinger v. Halliday, 22 Ohio A. 311, as follows: 

“The defendant w^as not thereby called on to meet a 
new case, but the same case to be differently substan¬ 
tiated .” (Italics supplied) 

It is submitted that decisions to the contrary prior to the 
code system of pleading or the Federal Rules of Civil Pro¬ 
cedure, were influenced by the rigid common law system of 
pleading, under which a legal cause of action meant a defi¬ 
nite set of legally operative facts which, when pleaded and 
proved, would support a judgment under a particular writ. 
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In Moore’s Federal Practice, Vol. 1, p. 145, it is stated in 
this respect as follows: 

“Actually the emphasis was upon forms of action 
rather than causes of action. The cause of action was 
not identical with facts which occurrence had grouped 
together. Such a segment of life often produced several 
causes of action, perhaps one equitable and several legal 
causes of action. The common law as developed did not 
adapt itself to any existing factual arrangement but 
sought artificially to straitjacket certain fragments into 
causes of action, and further complicated this by the 
problem of joinder of causes. A shift was inevitable. 
With the advent of the codes an effort was made to 
adapt procedure to the exigencies of life. Law and 
equity were to be merged; and there was to be but one 
form of action in which all relief must be secured. * • *” 
“If we adopt the concept of one procedural cause of 
action for a set of facts which group themselves to¬ 
gether conveniently for trial, although the facts for¬ 
merly would have given rise to an equitable and/or one 
or more legal causes of action, and not only make it 
possible but require the plaintiff to rely upon all 
grounds of claim that he has, * # # the mischievous doc¬ 
trine that has grown up concerning the election of in¬ 
consistent remedies can be jettisoned.” 

The culmination of this liberalizing tendency is Buie 15(c) 
of the Federal Rules of Civil Procedure. It reads as fol¬ 
lows: 

“(c) Relation Back of Amendments. 

Whenever the claim or defense asserted in the amended 
pleading arose out of the conduct, transaction, or oc¬ 
currence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the 
date of the original pleading.” 

This Court has followed a liberal policy in the relation 
back of amendments even prior to the Federal Rules of Civil 
Procedure. It held in 1934 in Goodacre v. Shulmier, 64 App. 
D. C. 10, as follows: 
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“At the close of all the evidence, defendant moved 
the court to direct a verdict in his favor on the second 
count of the amended declaration, on the ground that it 
stated a separate and distinct action from that stated in 
the original declaration, and that the second count was 
not filed until more than one year from the time the 
right of action accrued. The motion w-as overruled, 
and a general verdict was rendered by the jury in the 
sum of $500. 

“In Neubeck v. Lynch, 37 App. D. C. 576, 37 L. R. A. 
(N. S.) 813, this court observed that ‘in the establish¬ 
ment of the Federal courts a most liberal rule of 'plead¬ 
ing was enjoined by statuteand that ‘it should not be 
the policy of the courts to defeat justice by indulging in 
mere technicalities and finespun theories of pleading ” 
(Italics supplied) 

Concluding this part of their argument, counsel for the 
Appellee contend that, all the material facts for the legal 
presumption of an implied promise having been alleged in 
the original pleading (Appellant’s App. 1-3), counsel for the 
Appellant could not possibly have been, and as a matter of 
fact were not, taken by surprise by requiring them to de¬ 
fend on an implied promise, (Appellant’s App. 43). In the 
absence, however, of the element of surprise, the inherent 
justification for their contention that a new claim was stated 
by the amendment and that, therefore, they should be en¬ 
titled to avail themselves of the statute of limitations, is 
lacking. 

V. 

The refusal of the trial court to repeat requested and 
granted instructions, if any instructions have been read 
by counsel and the law is given in the charge so plainly 
that the jury can have no difficulty in understanding it, is 
not reversible error. 

In presenting their argument on this point, counsel for 
the Appellant contend that ‘ ‘ the reading of the instructions 
in the course of, and as a part of the closing argument on 
behalf of the defendant, was not an adequate substitute for 
their reading by the judge” (Appellant’s Brief, 27); they 
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forget, however, to mention that it was expressly left op¬ 
tional with them, to have their instructions read by the 
court (Appellee’s App. 11-12). It was expressly pointed 
out to counsel for the Appellant by the court, that, if coun¬ 
sel would read the instructions granted, the court would 
not read them again, “for * # * to read them would be 
repetition, and they might give some undue weight to it.” 
(Appellee’s App., loc. cit. supra.) Thus, it clearly appears, 
assuming that the reading by counsel was not an “adequate 
substitute for their reading by the judge,” it was so by their 
own choosing. It may be the better practice for the judge 
himself, rather than counsel, to read written instructions to 
the jury, but there can be no doubt that counsel for the Ap¬ 
pellee, knowing full well the alternative, and the reason 
therefor, as pointed out by the court, selected themselves the 
practice which they now claim was inadequate, though this 
claim might well be doubted in view of the court’s solicitude 
in regard to the manner in which counsel for the Appellant, 
if they so chose, should read the instructions, to wit, “when 
you read the instructions, * * # read them in their entirety, 
so the jury will know what the courVs instructions are”. 
(Appellee’s App. 11.) 

It is submitted, as instructions should not draw the jury’s 
attention to particular facts, that instructions which unduly 
emphasize issues, theories or defenses by repetition should 
be refused. Thus, it has been held in KaJil v. Chicago etc. 
R. Co ., 125 Ill. App. 294, that the repetition of instructions 
has a tendency to give undue prominence to particular fea¬ 
tures of the case. And in Bacon v. Walsh , 184 Ill. App. 377, 
it was stated: 

“The practice of repeating the same propositions in 
different instructions and of emphasizing points by 
repetition tends to prejudice the rights of litigants.” 
(Italics supplied.) 

Appellant’s further contention, to wit, that the court “did 
not cover the subject thereof in the charge which he deliv- 
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ered to the jury” (Appellant’s Brief, 26) appears to be 
without foundation as a comparative reading of the charge 
and the instructions read by counsel will disclose. As a 
matter of fact, counsel for the Appellant would evidently 
have been satisfied, if the court had only repeated defen¬ 
dant’s instruction No. 2 (Appellee’s App. 11), which in¬ 
structed about “procuring cause” and which is fully cov¬ 
ered in the charge (Appellant’s App. 170-171). 

In view, therefore, of the option given to counsel either 
to have the court read the instructions granted, or to read 
them themselves, and by reason of the fact that the charge 
presented a complete picture of the law to be applied to 
the facts as found by the jury, Appellant’s claim of error 
is not well founded. It cannot speak of a refusal of the 
court to read those instructions, but rather of a refusal to 
repeat them. It is submitted, in this refusal the court was 
correct. 

VI. 

It is not error for the trial court to exclude certain prof¬ 
fered testimony allegedly tending to prove that Appellant 
continued demanding a rental of $50,000, as long as the 
finally accepted lower amount was so accepted while the 
services of the Appellee were not terminated. 

The last point of Appellant’s argument involves the ques¬ 
tion whether the trial court erred in excluding certain prof¬ 
fered testimony . (Appellant’s Brief 28.) During trial 
Appellant offered evidence intended to prove “that at the 
beginning of Quirk’s negotiations with Hanson, Quirk asked 
a rental of $50,000 per year”. 

In view of the fact that the Appellee continued his ser¬ 
vices for the Appellant until June 1, 1937 (Appellant’s 
App. 46), which obviously also the Appellant did not con¬ 
sider terminated until then, that is, when Quirk called 
the Appellee on June 1, 1937, requesting him to take down 
his sign (Appellee’s App. 8-9), it appears to be utterly ir¬ 
relevant whether the Appellant, at the beginning of its di- 
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rect negotiations with the Federal Government, asked for a 
greater amount of rent than it ultimately accepted. The 
salient fact is that it accepted a cash rental identical with 
the amount the Appellee had urged, and was continuing to 
urge, the Appellant to accept; that it accepted such lower 
amount while the services of the Appellee were still contin¬ 
uing. 

It is by reason of this very fact that counsel for the Ap¬ 
pellee contend that the doctrine as enunciated by this Court 
in Bryan v. Ahert, 3 App. D. C. 180, applies to the case at 
bar. There this Court stated, inter alia: 

“For it is well settled that where the owner fixes a 
price and contracts with an agent to sell thereat, who 
enters into negotiation with a probable purchaser, and 
the owner, with knowledge thereof, himself enters into 
negotiations with the same person and voluntarily re¬ 
duces his price, or otherwise changes the terms of sale 
given to his agent, without notice to him, or abandon¬ 
ment of the effort on his part, and thus effects a sale in 
person, the agent is nevertheless entitled to a reason¬ 
able commission for his labor and services * * *. One 
party to a contract cannot, by rendering it impossible 
for the other party to carry it out, set up the failure in 
bar of his right to recover compensation for a partial 
performance, or for the value of time and effort ex¬ 
pended in a bona fide effort to perform. U. S. v. Peck, 
102 U. S. 65 * * * Defendant knew, when approached 
by the agent of Miss Litchfield , that plaintiff was en¬ 
deavoring to find a purchaser * * * and yet did not men¬ 
tion the negotiations to the plaintiff. For aught that 
he knew, plaintiff might continue his efforts to find a 
purchaser. He ought to be presumed to know that if 
he availed himself of plaintiff’s services and made a 
sale to a purchaser actually found and stimulated to 
the purchase by the plaintiff, he could not escape pay¬ 
ing the reasonable value of his services by rendering 
it impossible for plaintiff to perform the actual con¬ 
tract.” (Italics supplied) 

In view of the foregoing argument, it is submitted that 
the proffered evidence was properly excluded by the court 
below because of irrelevancy. 
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CONCLUSION. 

It is respectfully submitted that this Court should affirm 
the judgment of the District Court on all points excepted 
to by the Appellant. 

Respectfully submitted, 

James C. Wilkes, 

James E. Aetis, 

501 Tower Building, 
Washington, D. C. 

Walter R. Schoenberg, 

301 Tower Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8246 


THE HECHT COMPANY, A CORPORATION, Appellant, 

v. 

GUY WHITEFORD, Appellee . 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEE. 

Mr. Guy Whiteford. 

Direct Examination 

145 Q. Did you have a conversation after that with Mr. 

Quirk with respect to showing the property to Mr. 
McAllister, and, if you did, fix the time and the place of the 
conversation. A. Either that day or a day or two after¬ 
wards, when I returned to the office, I found that Mr. Quirk 
had telephoned to me in a notation in the incoming call book 
which I have here that my secretary had made, that Mr. 
Quirk had telephoned me and asked me to phone him. 

Mr. Simon: What is the date of that, please? 

A. The date of Mr. Quirk’s call is April 16. 
#*•*#•**•* 
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203 Q. Now, Mr. Whiteford, in either or both of the 
letters of March 26, 1937, and May 12, 1937, ad¬ 
dressed to Mr. Quirk, you refer to having sent out certain 

i post cards. I hand you a post card and will ask you if 
that is a copy of one of those which you sent out? A. (Ex¬ 
amining card) It is. This is the one I referred to in my 
letter of March 26. 

Q. Now, when, according to the best of your recollection, 
i was that card sent out? A. May I refresh my recollection 
from the bill I received for these cards? I believe it was 
sometime in March. 

Mr. Wilkes: May it please the Court, we have a record 
here from the Frea Printing Company. 
i The Court: Is there any objection? 

Mr. "Wilkes: I suppose we might subpoena them here. 

Mr. Koenigsberger: That doesn’t prove anything. 

1 The Court: The witness has requested permission to re¬ 
fresh his recollection from a certain paper. Do you object 
to him doing that? 

By Mr. Wilkes: 

i Q. Can you state your best recollection, if any you have, 
i as to the date when they were printed and mailed out? A. 
Yes; in March, 1937. 

Q. Did you at any time exhibit a copy of the word- 

204 ing which is on that notice to Mr. Quirk? A. I did 
present it to Mr. Quirk in his office. 

Q. What did you present, a draft of one of the cards? 
A. One of these cards. 

Mr. Wilkes: I offer this in evidence and ask that it be 
appropriately marked. 

i (Said postal card was thereupon marked “Plaintiff’s Ex¬ 
hibit No. 15.”) 

Mr. Wilkes: Does your Honor want to see it? 

The Court: No. You are going to read it to the Jury? 

Mr. Wilkes: Yes. (Reading:) 
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“Attention Real Estate Brokers. 

Can lease one or more floors in modern seven-story stor¬ 
age building 613-617 G Street N. W. Gross area per floor 
approximately 18,000 square feet. Rental per floor $10,000. 
Heat and elevator service furnished including sprinkler 
system. 

Guy Whiteford 
Real Estate, 

Southern Building, 
National 2432.” 

Q. Was the idea of leasing this building out by separate 
floors rather than its entirety something you ad- 
205 vanced to Mr. Quirk or something Mr. Quirk ad¬ 
vanced to you ? A. No. He suggested it. 

Q. Did he state that to you before or after February 3, 
1937, when he had submitted the property to the Govern¬ 
ment? A. After he submitted the property to the Govern¬ 
ment, because I changed my sign after that date, after he 
made the suggestion. 

Q. In other words, the changing of the sign and the send¬ 
ing out of that notice was done at approximately the same 
time? A. Yes, sir. He gave me directions to offer each 
floor and to quote a price of $10,000. 

Q. At the time you and Mr. Quirk conferred about that 
matter, did he say to you, “I have submitted this to the Gov¬ 
ernment”? A. No, he did not. 

• *«••**••* 

Dr. Ralph E. McAllister. 

Cross Examination 

390 Q. After you went through there did you make 
any notations ? A. Yes. 

Q. Did you put down the assessed value ? A. No. 
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Q. Did you have the assessed value? A. We probably 
had that record. We don’t take that from the real estate 
man. We get it officially. We go to the Government. 

• *•••**••* 

George M. Quirk. 

Direct Examination 

736 Q. That was on or about March 22 ? A. March 22. 

Q. How do you fix that date in mind, Mr. Quirk? 
A. It happens to be the anniversary of the burial of my 
brother. 

• *•••**••* 

748 Q. Did Mr. Whiteford call you on June 1st, when 
you will remember, and tell you that he and Mr. Ro- 
sinski demand a commission because of the fact that you 
had entered into a lease with the Government Printing Of¬ 
fice? A. He called me sometime around June 1st. I don’t 
know whether it was exactly on June 1st or not. 

• *•••#*••• 


Cross Examination 
754 By Mr. Wilkes: 

Q. Did you tell them that you were not interested in 
leasing this to the Government? A. Yes. I told them that. 

Q. Did you tell them that you would lease it to the Gov¬ 
ernment for $50,000? A. No. 

Q. Then, what you did tell them was that you just were 
not interested in leasing it to the Government? Is that a 
fact? A. Yes. That is a fact. 

And that was explainable, because I didn’t want to rent 
to the Government, or we didn’t want to, because we were 
afraid it was going to be for a short term; and we were 
doing everything that we could to get a long-term lease on 
the property. 
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Q. And you so told Mr. Whiteford on more than one occa¬ 
sion, didn’t you? A. Yes. 

Q. Did you go into the matter of the cost of putting 
wooden floors on each floor of that building with Mr. 

755 Whiteford and Mr. Rosinski at that time? A. No. 

Q. Did you make any mental computations? A. 

I did. 

Q. Yourself? A. I did. 

Q. Did you express those to either of these two gentle¬ 
men? A. No. 

Q. Did you say to them, “Go back and change this con¬ 
dition or that condition,” referring to the conditions in that 
letter? A. No. 

Q. So that there was an unqualified refusal at that time 
on your part to entertain any proposition from the Gov¬ 
ernment? That is correct, is it? 

The Court: Any rental proposition. 

By Mr. Wilkes: 

Q. (continued) Any rental proposition. A. For less 
than $50,000. 

Q. Did you state to them that you would rent this prop¬ 
erty to the Government for $50,000? A. No. I did not. 

Q. Then you stated that you would not rent it to the Gov¬ 
ernment under any conditions, didn’t you? A. At that 
time. 

756 Q. Yes, sir. A. Yes, sir. 

• ••••••••• 

758 Q. Mr. Quirk, when you had an oral agreement 
with the United States Government on March 22 of 
1937 to lease the property, did that close all negotiations as 
far as you were concerned with anyone other than the 
United States Government? A. Anyone other than the 
Government Printing Office. 

Q. Yes, sir. A. Yes, sir. 

Q. You felt bound by your oral word? A. Yes, sir. 
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805 Q. Mr. Quirk, do you deny that on the first day of 
June, 1937, you called the office of Mr. Whiteford 
and left word that the sign which Mr. Whiteford had on the 
G Street warehouse must come down? 

Mr. Simon: If your Honor pleases, he did not deny that 
yesterday. 

Mr. Wilkes: I am asking him now if he denies it. He is 
under cross-examination. 

The Court: Overruled. 

The Witness: No, I can’t deny it, because I do not recall. 

807 Q. Mr. Quirk, it is a little delicate to go into a 
matter of this sort, but your own counsel asked you 

about it. May I inquire what year your brother passed 
away? A. 1904. 

Q. 1904. What was the date of his decease? A. The 
20th. 

808 Q. And he was buried on the 22nd? A. That is 
correct. 

Q. That was over thirty-five years ago, wasn’t it? 

Mr. Simon: Thirty-eight years ago now. 

By Mr. Wilkes: 

Q. Over thirty-five years from now? A. It is over thirty- 
five years, that is correct. 

#•••*• # • • * 

Clay J. Guthridge. 

Cross Examination 
991 By Mr. Wilkes: 

Q. Do you have a recollection of having discussed this 
building with Mr. McAllister? A. Yes. 

993 “Q. It may have been initiated by Mr. Quirk or 

it may have been initiated by yourself?” 

Mr. Wilkes: That is the question. A. That is right. 

• ••••••#•• 
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Redirect Examination 

1003 Q. You would not deny, would you, that Mr. White- 
ford did discuss with you the matter of the avail¬ 
ability of this building for any government occupancy? 
A. I would not deny that. 

Q. Now, the question was asked of you just a moment 
ago by Mr. Simon if Mr. McAllister had reported to you 
that he had been all through the building. Your answer was 
no; that he had not. It is a fact, is it not, that Mr. Mc¬ 
Allister did report to you that he had been shown the build¬ 
ing? A. That is right. 

Q. By Mr. Whiteford? A. That is right. 
••••*•*#•• 

Melvin C. Russell. 

1068 Cross Examination 

By Mr. Wilkes: 

Q. Mr. Russell, I believe you said you came with Space 
Control in April or May of 1936? A. That is correct, sir. 

Q. Do you remember the exact day, sir? A. No, because 
of the fact that my first was an assignment. W 7 hat I mean 
is that I was just directed to report there until arrange¬ 
ments could be made to make the necessary paper trans¬ 
action and then the actual transfer. 

Q. Where had you been before that time? A. In the 
personnel office of the same organization, Public Buildings 
and Public Parks of the National Capital. 

Q. WTien you were first assigned in April or May of 1936 
what were your duties until you were regularly transferred? 
A. The same as they are at the present time. 

Q. I take it that you were not in that office in February 
and March of 1936? A. That is correct. 

Q. Do you recall when Mr. Jawish turned this card, which 
I believe was exhibited to Mr. Russell—w T asn’t it? 

1069 * * * i n t 0 your office? A. No, I can’t recall the 

exact date when that was turned in. However, it is 

dated Julv 16. 

•» 
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Q. Did he turn it over to you, or do you recall? A. I don’t 
recall that, even. 

Q. Do you recall whether or not that card was dated 
approximately the time when he first spoke to you about 
the building? A. No, it was not. It was dated some time 
afterwards, for the simple reason that, if I remember cor¬ 
rectly, he came in once or twice and spoke to me about it, 
told me about the building, and then I told him to give us 
an actual listing on it. 

Q. Mr. Russell, of your own independent recollection can 
you state whether he came in two or three days before or 
some time before that day? A. Before this date? 

Q. Yes, sir. A. No, I can’t. 

Q. Of your own independent recollection, you cannot fix 
the time prior to that when he came in? A. That is, in so 
far as specific dates are concerned. 

Q. You could not tell definitely, of your own present 
1070 independent recollection, whether it was two days or 
three days or any other specific time? A. No, I 
could not. 

• »••••••*• 

Helen Rita Sams. 

Direct Examination 

Mr. Wilkes: May I read this to the jury? 

1168 The Court: Yes. 

Mr. Wilkes: “Mr. Quirk said the warehouse has 
been rented so you can take your sign down.” 

The Court: Has she testified in whose handwriting that 
was? 

Mr. Wilkes: Yes, she has, your Honor. 

By Mr. Wilkes: 

Q. Whose handwriting is that handwriting, Mrs. Sams? 
A. That is mine. 

Q. With relation to the date shown in the book, when 
was the memorandum placed in the book? A. You mean 
the date that is up there? 


Q. Yes. A. June 1. 

Q. Were those memoranda which are in your handwrit¬ 
ing made from day to day as the telephone calls came in? 
A. Yes, sir. 

1169 Q. Were telephone calls which came in while Mr. 

Whiteford was out of the office noted in the book? 
A. Yes, sir. He took all those when he was there, and 
when he was not there I put them in. 

Cross Examination 

1173 Q. Let me ask you this: Did Mr. Whiteford dictate 
this memorandum to you? A. No, sir. He wasn’t 
there, or it would not have been in the book. 

Q. Please answer my question directly. Did Mr. White¬ 
ford dictate that memorandum to you? A. I said “no, sir.” 

Q. Did Mr. Whiteford tell you to make that entry? 
A. No, sir. 

Q. This is what you took down over the telephone? 
A. Yes, sir. 

Q. And you took it down as it came over the telephone? 
A. Yes, sir. 

Q. As it came over the telephone you took it down in ink 
on this book? A. Yes, sir. 
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1298 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Feb 8—1943 Joseph W. 
Stewart, Clerk. 

Endorsed: Filed Feb 5 1943 Charles E. Stewart, Clerk 

No. 8246 

District Court of the United States for the District of 

Columbia 

Civil Action No. 6565 
Guy Whiteford, Plaintiff, 


v. 

The Hecht Company, a corporation, Defendant. 

Stipulation to Correct Record Pursuant to Rule 75(h) of 
the Federal Rules of Civil Procedure 

It having occurred that certain pages of the stenographic 
transcript of the proceeding in the above entitled cause 
were omitted from the record, the plaintiff and the defen¬ 
dant, by their respective counsel, hereby stipulate that said 
certain omitted pages, photostatic copy of which is attached 
hereto and hereby made a part hereof, be included in, and 
made a part of, said record, now on appeal in the United 
States Court of Appeal for the District of Columbia, No. 
8246, and that the Clerk of this Court certify and transmit 
a transcript of the attached matter and of this stipulation 
to said Court of Appeals as a supplemental record. 

LAWRENCE KOENIGSBERGER 
Attorney for Defendant 
Woodward Building 

WALTER R. SCHOENBERG 
Attorney for Plaintiff 
301 Tower Building 
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1300 (During the closing argument to the jury on behalf 
of the defendant by Mr. Simon, the following oc¬ 
curred:) 

The Court: I suggest, when you read the instructions, 
that you read them in their entirety, so the jury will know 
what the Court’s instructions are. 

The Court: Are you reading another prayer? 

Mr. Simon: No. 11. 

The Court: Tell the jury, because I shall not repeat them, 
so the jury will know. 

(At the conclusion of Mr. Simon’s closing argument, the 
following occurred:) 

Mr. Simon: If your Honor please, I think I went over 
all the prayers. Didn’t I? 

The Court: You read all those granted to the defendant 
with the exception of one, and that is the one on compen¬ 
sation—that is, according to my record. 

Mr. Simon: I think that is correct, sir. 

Mr. Koenigsberger: I have a suggestion to make, which 
I will make at the bench after Mr. Wilkes finishes. 

The Court: Very well. Proceed. 

• *•••••*•• 

(At the conclusion of the closing arguments by both sides 
the following occurred at the bench:) 

Mr. Koenigsberger: I think, in order to present the 

1301 case from both sides, it will be necessary for your 
Honor to read at least our requested Instruction No. 

2, notwithstanding the fact that it was read to the jury by 
Mr. Simon. 

The Court: I do not think so. I think I told Mr. Simon 
yesterday if he read them that I wouldn’t repeat them. 

Mr. Simon: It is the very guts of the case. 




12 


The Court: Well, as I go along I may consider it neces¬ 
sary, but at the present time I am making no promises. 

Mr. Koenigsberger: My position on that is this, if your 
Honor please: I think we are entitled to have those instruc¬ 
tions come from the Court, with the weight that that sub¬ 
mission carries. 

The Court: Well, I disagree with you. I think when I 
made the arrangement with Mr. Simon yesterday I said 
that if he read them I would not be expected to read them. 
For me now to read them -would be repetition, and they 
might give some undue weight to it. But as I go along, if 
it seems necessary, I will do it. 

Mr. Koenigsberger: May I answer that by saying that 
Mr. Wilkes had the same privilege? 

The Court: But he did not use that privilege. 

Mr. Koenigsberger: May I, to get the matter formally 
of record, request that your Honor read all our instructions 
which have been granted, because I think we are entitled to 
have them come from the bench? If your Honor does not 
do so, I will note an objection. 

The Court: That is all right, 
lows) 


(The Court’s charge fol- 




